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United States Court of Appeals for the 
District of Columbia 

a. District Court of the United States 

For the District of Columbia 

Law Xo. S9S40 

Eleanor Mae Coates. Administratrix of the Estate of War- 
field D. Coates, Deceased, Plaintiff, 

vs. 

Annette S. Chapman ani> J. Barrett Carter. Trustees 
under the will of James Edward Miller Chapman, 
deceased, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed Februarv S 193S 

In the District Court of the United States 
For the District of Columbia 

Law Xo. S9S40 

Eleanor Mae Coates. Administratrix of the Estate of War- 
field D. Coates, Deceased, 1017 4th Street, X. W., 

Plaintiff, 

vs. 

Annette S. Chapman and J. Barrett Carter, Trustees 
under the will of Janies Edward Miller Chapman, 
deceased, Denrike Bldg., Defendants. 

Count One 

The plaintiff, Eleanor Mae Coates, administratrix of the 
estate of Warfield D. Coates, deceased, duly appointed and 
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qualified as such by the District Court of the United States 
for the District of Columbia, Holding Probate Court, brines 
her said letters of adminisiration into Court and sues tin- 
defendants, Annette S. Chapman and J. Barrett Carter, 
Trustees under the will of James Kdward Miller Chapman, 
deceased, for that heretofore, to-wit, on the 14tb day of 
May, 11)37, and for a lone time prior thereto, the said defen¬ 
dants owned and operated a certain coal business in the 
District of Columbia, and in the course of said business 
owned, possessed and by their agents, servants and em¬ 
ployees operated a certain garage located at number 37 X 
Street, Northwest, Washington. District of Columbia and 
rented, let or leased space in said garage to other individ¬ 
uals and corporations for the storage* of automobile trucks 
and trailers: and in the course of said coal and garage busi¬ 
ness owned, possessed, and by their agents, employees and 
servants operated a certain automobile truck for tin* 
purpose of hauling and carrrying coal: that on and 
2 prior to the aforesaid date the said defendants 
rented, let or leased space in the said garage to J. B. 
Kendall Company of the District of Columbia, which said 
Company used under said rental arrangement for the pur¬ 
pose of storing, housing or parking one or more automobile 
trucks belonging to the said Kendall Company: that on the 
aforesaid date in and upon the said garage premises, at 
about 5:15 o'clock P. M„ the said defendants, by their 
agents, servants and employees, owned and operated a cer¬ 
tain large automobile truck loaded with several tons of coal 
'and were driving, guiding and propelling the said truck 
from a certain alleyway and into the premises of the said 
garage and entering the entrance or door of the said gar¬ 
age opening on the east side of the building into the said 
alleyway, and that the said truck was then and there being 
operated backward, in reverse gear, from the said alley- 
way into the said garage building through the said opening 
or door: that at the said time and place there were parked 
or stored inside of the said garage along the south wall 
thereof two or more trucks of the Kendall Company, one 
behind another; that at the aforesaid time and place the 
plaintiff's decedent was an employee of the said Kendall 
Company and was in the course of his employment as a 
helper upon one of the said Kendall Company trucks so 
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parked or stored in said garage, and said plaintiff's dece¬ 
dent had then and there alighted from the said Kendall 
Company truck and was standing within a space of approx¬ 
imately five feet between the rear of one said Kendall Com¬ 
pany truck and the front of another Kendall Company 
truck so parked as aforesaid, where he had a lawful right 
to he. 

And the plaintiff says that it then and there became and 
was the duty of the defendants, their agents, employees and 
servants, to have and maintain that part of the said 
3 garage premises so used as aforesaid by persons 
lawfully in and upon the said premises in a proper 
and reasonably safe condition so as to avoid injury to the 
plaintiffs decedent and other persons lawfully therein, and 
it then and there became and was the duty of the said de¬ 
fendants to so manage said building, promises, garage and 
truck storage area so as not to cause harm or injury or 
expose persons in the lawful use of said building, premises, 
garage, or truck storage area or space, and rightfully upon 
said premises, including plaintiff's decedent, to unneces¬ 
sary peril, danger and harm: and it then and there became 
and was the duty of the defendants to manage, operate, 
guide and control its said truck or trucks entering or leav¬ 
ing the said garage space or premises, in a careful and pru¬ 
dent manner so as not to cause harm or injury or danger to 
persons in the lawful use of said building, garage, truck 
storage space or area, including the plaintiff's decedent: 
and it then and there became and was the duty of the defen¬ 
dants to operate their said truck or trucks at a reasonable 
rate of speed and to have the same under proper control, 
and to keep a proper look-out. and drive, guide and control 
the said truck or trucks within the space or area of the said 
building and entrance thereof reserved for driving, with 
due regard for the safety of the property, life and limb, of 
persons lawfully in and upon the said garage premises, in¬ 
cluding plaintiff's decedent. 

Yet, nevertheless, the defendants, disregarding their 
duties, then and there failed and neglected to have and main¬ 
tain that part of the said premises so used as aforesaid by 
persons lawfully upon the premises, including plaintiff's 
decedent, in a proper and reasonably safe condition so as 
to avoid injury to the plaintiff's decedent and other persons 
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lawfully present, in tli.it the said defendants stored, parked, 
or permitted to he stored or parked automobile trucks in 
such a manner as to provide insufficient and inadequate 
space or area through which trucks of the defendants 

4 and others lawfully using said garage might safely 
enter and leave tin* said building through the door 

thereof. 

And the said defendants, further disregarding their said 
duties, through their agents, servants and eni))Ioyees. did 
at the said time and place carelessly, negligently and reck¬ 
lessly operate their said truck at a greater rate of speed 
than was reasonable and proper, and did fail to keep a 
proper look-out, and did fail to operate the said truck with¬ 
in the space or area of said building reserved for driving, 
and the said defendants at the said time and place did fur¬ 
ther carelessly, recklessly and negligently so operate, con¬ 
trol and guide their said large automobile truck loaded with 
several tons of coal, in reverse gear, from the said alley- 
way into and within the said garage building or premises 
that the said truck was caused to collide and did with great 
force collide with and strike one of the trucks of the said 
Kendall Company parked as aforesaid, thereby causing the 
said Kendall Company truck to be and the same was moved 
hnd forced backward against the front of another Kendall 
Company, truck, with great force and speed: and as a re¬ 
sult of the aforesaid acts of negligence on tin* part of the 
defendants, the plaintiff’s decedent was caused to be and 
was caught between and was crushed between the two said 
Kendall Company trucks, and was caused to be and was 
severely injured, and he did linger in the District of Colum¬ 
bia until about three days following, to-wit. May 17, 1937. 
and did die from and as a result of said injuries on said 
date. 

The plaintiff says that the injuries which resulted in death 
of the said Warfield I). Coates were such that if death had 
hot resulted therefrom would have entitled him to recover 
damages from said defendants, and said decedent left as his 
next of kin his widow, Eleanor Mae Coates, plaintiff herein. 

Wherefore, by reason of the premises and the 

5 statute in such cases made and provided, plaintiff is 
entitled to recover damages from said defendants 
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for the benefit of herself as next of kin, and claims therefor 
the sum of Ten Thousand Dollars ($10,000.00). 

Wherefore, plaintiff brings this action and claims dam¬ 
ages of and from said defendants in the sum of Ten Thou¬ 
sand Dollars ($10,000.00) besides costs of this suit. 

Count Two 

The plaintiff. Eleanor Mae Coates, administratrix of the 
Estate of Warfield I). Coates, deceased, duly appointed and 
qualified as such by the District Court of the United States 
for the District of Columbia, Holding Probate Court, brings 
her said letters of administration into Court and sues the 
defendants, Annette S. Chapman and J. Barrett Carter, 
Trustees under the will of James Edward Miller Chapman, 
deceased, for that heretofore, to-wit, on the 14th day of 
May, 1037, and for a long time prior thereto, the said de¬ 
fendants owned and operated a certain coal business in the 
District of Columbia, and in the course of said business 
owned, possessed and by their agents, servants and em¬ 
ployees operated a certain garage located at number 37 X 
Street, Northwest, Washington, District of Columbia and 
rented, let or leased space in said garage to other individ¬ 
uals and corporations for the storage of automobile trucks 
and trailers; and in the course of said coal and garage busi¬ 
ness owned, possessed and by their agents, employees and 
servants operated a certain automobile truck for the pur¬ 
pose of hauling and carrying coal: that on and prior to the 
aforesaid date the said defendants rented, let or leased 
space in the said garage to J. B. Kendall Company of the 
District of Columbia, which said Company used under said 
rental arrangement for the purpose of storing, housing or 
parking one or more automobile trucks belonging to the 
said Kendall Company; that on the aforesaid date in and 
upon the said garage premises, at about 5:15 o'clock 
(i P. M., the said defendants, by their agents, employees 
and servants, owned and operated a certain large au¬ 
tomobile truck loaded with several tons of coal and were 
driving, guiding and propelling the said truck from a cer¬ 
tain alleyway and into the premises of the said garage and 
entering the entrance or door of the said garage opening 
on the east side of the building into the said alleyway, and 
were operating said truck backward, in reverse gear, from 
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the said alleyway into the said garage building; through the 
said opening or door: that at the said time and place there 
were parked or stored inside of tlie* said garage along the 
soiith wall thereof two or more trucks of the Kendall Com¬ 
pany; that at the aforesaid time and place the plaintiff's 
decedent was an employee of tin* said Kendall Company as 
a Helper upon one of the said Kendall Company trucks so 
parked or stored in said garage, and said plaintiff's dece¬ 
dent had then and there alighted from the said Kendall 
Company truck and was standing within a space of approx¬ 
imately live feet between the rear of one said Kendall Com¬ 
pany truck and the front of another Kendall Company 
truck so parked as aforesaid: and the said defendants, their 
agents, servants and employees, well knew that the plain¬ 
tiff's decedent was then and there present in said garage 
premises and within tin* said truck storing or parking area 
thereof. 

And the plaintiff says that it then and there became and 


was the duty of the defendants, their agents, employees and 
servants, to have and maintain that part of the said garage 
premises so used as aforesaid in a proper and reasonably 
safe condition so as to avoid injury to the property, life and 
limb of persons, including plaintiff's decedent, present and 
known by the defendants to be present therein; and it then 
and there became and was the duty of the said defendants 

to so manage said building, premises, garage and 
— 1 •» V 1 

7 truck storage area, so as not to cause harm or injury 

or expose persons present and known by the defen¬ 
dants to be present therein, including the plaintiff's dece¬ 
dent. to unnecessary peril, danger and harm: and it then 
and there became ;ras was the duty of the defendants to 
manage, operate, guide and control its said truck or trucks 
entering or leaving the said garage, space or premises in a 
careful and prudent manner so as not to cause harm or In¬ 
jury or danger to the property, life or limb of persons, in¬ 
cluding plaintiff's decedent, present and known by the de¬ 
fendants to be ]>resent in and about the said building, gar¬ 
age or truck storage space: and it then and there became 
and was the duty of the defendants to operate their said 
truck or trucks at a reasonable rate of speed and to have the 
same under proper control, and to keep a proper lookout, 
and drive, guide and control the said truck or trucks within 
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the s 1 >ace or area of tin* said building; and entrance thereof 
reserved for driving, with due regard to the safety of the 
property, life or limb of persons present and known bv the 
defendants to be present in said garage building and truck 
storage space or area. 

Yet. nevertheless, the defendants, disregarding their du¬ 
ties. then and there failed and neglected to have and main¬ 
tain that part of tin* said premises so used a.s aforesaid by 
persons present and known by the defendants to be present, 
including plaintiff's decedent. >n a proper and reasonably 
safe condition so as to avoid injury to tin* plaintiff's dece¬ 
dent and other persons present and known by the defen¬ 
dants to be present, in that the said defendants stored, 
parked or permitted to be stored or parked automobile 
trucks in such a manner as to provide insufficient and inade¬ 
quate space or area through which trucks of the defendants 
and others using and known by the defendants to be using 
said garage might safely enter and leave tin* said building 
through the door thereof; and the said defendants. 


S further disregarding their said duties, through their 
agents servants and employees, and well knowing of 
the presence of the plaintiff’s decedent, did at said time and 
place carelessly, negligently and recklessly operate their 
said truck at an unreasonable rate of speed, backward and 
in reverse gear from the *a'd alleyway into and within the 
said garage building or premises, without keeping a proper 
look-out. without having the said truck under proper con¬ 
trol and without driving the said truck within the space of 
said building reserved for driving: and that thereby and 
because of said acts of negligence, the said truck of the 
defendants was caused to collide and with great force did 


collide with and strike one of the trucks of the said Kendall 


Company parked as aforesaid, thereby causing the said 
Kendall Company truck to be and the same was moved and 
forced backward against the front of another Kendall Com¬ 
pany truck with great force and speed, and the plaintiff’s 
decedent was caused to be and was caught between and was 
crushed between the two said Kendall Company trucks, and 
as a result thereof the plaintiff's decedent was caused to be 
and was severely injured, and he did linger in the District 
of Columbia until about three days following, to-wit, May 
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17. 1937. and did die from and as a result of said injuries 
on said date. 

The plaintiff says that the injuries which resulted in the 
death of the said Warfield 1). Coates were such that if death 
had not resulted therefrom would have entitled him to re¬ 
cover damages from said defendants, and said decedent left 
as his next of kin his widow, Eleanor Mae Coates, plaintiff 
herein. 

Wherefore and by reason of the premises and the statute 
in such cases made and provided, plaintiff is entitled to re¬ 
cover damages from said defendants for tin* benefit of her¬ 
self as next of kin. and claims therefor the sum of Ten 
Thousand Dollars ($10,000.00). 

0 Wherefore plaintiff brings this action and claims 

damages of and from said defendants in the sum of 
Ten Thousand Dollars ($10,000.00), besides costs of this 
suit. 

Count Three 


The plaintiff, Eleanor Mae Coates, administratrix of the 
Estate of Warfield 1). Coates, deceased, duly appointed and 
qualified as such by the District Court of the United States 
fob the District of Columbia. Holding Probate Court, brings 
her said letters of administration into Court and sues the 
defendants, Annette S. Chapman and .T. Barrett Carter, 
Trustees under the will of .James Edward Miller Chapman, 
deceased, for that heretofore, to-wit. on the 14th day of 
May, 1037, and for a long time prior thereto, the said de¬ 
fendants owned and operated a certain coal business in the 
District of Columbia, and in the course of said business 
owned, possessed and by their agents, servants and em¬ 
ployees operated a certain garage located at number 37 X 
Street Northwest, Washington, District of Columbia, and 
rented, let or leased space in said garage to other individu¬ 
als and corporations for the storage of automobile trucks 
and trailers; and in the course of said coal and garage 
business owned, possessed and by their agents, employees 
and servants operated a certain automobile truck for the 
purpose of hauling and carrying coal; that on and prior to 
the aforesaid date the said defendants rented, let or leased 
sj>aee in the said garage to J. B. Kendall Company of the 
District of Columbia, which said Companv used under said 
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rental arrangement for the purpose of storing, housing or 
parking one or more automobile trucks belonging to the 
said Kendall Company; that on the aforesaid date in and 
upon the said garage premises, at about 5:15 o’clock, P. M., 
the said defendants, by their agents, servants and em¬ 
ployees, owned and operated a certain large automobile 
truck loaded with several tons of coal and were driv- 
10 ing, guiding and propelling the said truck from a 
certain alleyway and into the premises of the said 
garage and entering the entrance or door of the said garage 
opening on the east sid<‘ of the building into the said alley- 
way, and that the said truck was then and there being 
operated backward, in reverse gear, from the said alley- 
way into the said garage building through the said open¬ 
ing or door; that at the said time and place there were 
parked or stored inside of the said garage along the south 
wall thereof two or more trucks of the Kendall Company, 
one behind the other; that at the aforesaid time and place 
the plaintiff's decedent was an employee of the said Kendall 
Company and was in the course of his employment as a 
helper upon one of the said Kendall Company trucks so 
parked or stored in said garage, and said plaintiff's dece¬ 
dent had then and there alighted from the said Kendall 
Company truck and was standing within a space of ap¬ 
proximately five feet between the rear of one said Kendall 
Company truck and the front of another Kendall Company 
truck so parked as aforesaid, where he had a lawful right 
to be; and the said defendants, their agents, servants and 
employees, well knowing that the plaintiff’s decedent was 
then and there present in the said garage premises and 
within the said truck storing or parking area thereof, and 
in and about the said trucks of the Kendall Company. 

And the plaintiff says that it then and there became and 
was the duty of the defendants, their agents, employees and 
servants, to have and maintain that part of the said garage 
premises so used as aforesaid by persons lawfully then 
and there present, and known by the said defendants to be 
present therein, in a proper and reasonably safe condition 
so as to avoid injury to the plaintiff’s decedent and other 
persons lawfully therein and known by the defendants to 
be present: and it then and there became and was the duty 
of the said defendants to so manage said building, 
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11 premises, garage and truck storage area so as not 
to cause harm or injury to or expose persons in the 
lawful use of said building, truck storage area or space, 
and known by the said defendants to be present therein, 
including plaintiff's decedent to unnecessary peril, dan¬ 
ger or harm, and it then and there became and was the duty 
of the defendants to manage, operate, guide and control its 
said truck or trucks within and entering or leaving the said 
guvage space or premises, in a careful and prudent manner 
so as not to cause harm or injury or danger to the property, 
life or limb of persons in the lawful use of said building, 
garage or truck storage space, or to the property, life or 
limb of persons present and known by the defendants to be 
present in said garage or truck storage space, including 
plaintiff's decedent. 

Yet, nevertheless, the defendants disregarding their said 
duties, then and there failed and neglected to have and 
maintain that part of said premises so used as aforesaid 
by persons present and known by the defendants to be then 
and there present, including the plaintiff's decedent, in a 
proper and reasonably safe condition: and the said defen¬ 
dants, further disregarding their duties, through their 
agents, servants and employees, did at said time and place 
carelessly, negligently and recklessly operate their said 


truck backward, in reverse gear, from the said alleyway 
into the said garage building through the said opening or 
door, without proper regard for the safety of the property, 
life and limb of persons present in said building and known 
by the defendants, their agents, servants, and employees, 
to be present therein. 

Whereby and because* of the aforesaid several acts of 
negligence, the said truck of the defendants was caused to 
collide and with great force did collide with and strike one 
of the trucks of the said Kendall Company, parked as 
aforesaid, and thereby caused tin* said Kendall Coin- 
12 pany truck to be and the same was moved and forced 
backward against the front of another Kendall Com¬ 
pany truck, parked as aforesaid, with great force and speed, 
and the plaintiff's decedent was caused to be and was caught 
and crushed between the two said Kendall Company trucks, 
and as a result thereof the plaintiff's decedent was caused 
to be and was severely injured, and he did linger in the 
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District of (’olumbia until about three davs following, to- 
wit. May 17, 15)7*7 and did die from and as a result of said 
injuries on said date. 

\V! 1EREF()RE by reason of the premises and the stat¬ 
ute in such cases made and provided, plaintiff is entitled 
to recover damages from said defendants for the benefit of 
herself as next of kin. and claims therefor the sum of Ten 
Thousand Dollars ($10,()(HM)0). 

WHEREFORE plaintiff brings this action and claims 
damages of and from said defendants in the sum of Ten 
Thousand Dollars ($10,000.00), besides costs of this suit. 

JAMES R MURPHY 
LAXSDALE (i SASSCER 
Attorneys for Plaintiff 

13 Plea 

Filed March 2 1938 


% # 

Come now the defendants, Annette S. Chapman and .T. 
Parrett Carter. Trustees under the will of James Edward 
Miller Chapman, deceased, by and through their attorney, 
Cornelius II. Doherty, and, for plea to the Declaration, and 
each and every count thereof, admits that they are the 
Trustees under the will of .Tames Edward Miller Chapman, 
and operating a coal business in the District of Columbia, 
but deny each and every other material allegation in the 
said Declaration, and each and every count thereof, con¬ 
tained. and say that tin* decedent had knowledge of the fact 
that trucks were bein'*- moved in the garage and remained 
in a position which obscured his hodv from the view of 
persons moving the trucks, and in a position where tin* de¬ 
cedent had no privilege of beiiit*'. and further that the truck 
which collided with the body of the deceased was owned 
and operated by the employer of the decedent and which 
said truck had been left unattended without the brakes 
having been set. and deny that the death of the decedent 
was in any way caused by the failure of the agents of the 
defendants to exercise reasonable care, and that the death 
of the decedent was caused entirely by his failure to exer¬ 
cise reasonable care for his own safety, and these defend¬ 
ants deny that plaintiff was in any way injured or dam- 


12 


CHAPMAN, KT AL. VS. COATES. 


aged by reason of any negligence of these defendants, their 
agents or employees. 

CORNELIUS II DOHERTY, 
Attorney for Defendants. 
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Joinder In Issue. 
Filed March 19 193S 


The plaintiff herein joins issue upon the defendant's plea 
to the Declaration filed herein. 

| JAMES R MURPHY 

Attorney for Plaintiff. 


Verdict and Judgment 
Filed December 4 1939 


This cause having come on for hearing on the 30th day 
of November, 1939, before the Court and a jury of good 
and lawful persons of this district, to-wit: 


Donald A. Mitchell 
Vernon G. Owen 
Emma J. Higgins 
Charles F. Groff 
Magnus J. Shelby 
Charles T, Hartley 


'Worthington B. Houghton 
William C. Giesey 
Ernest M. Woltz, Sr. 
George A. Simonds 
Helen J. Hunt 
El ward IT. Blakenev 


who, after having been duly sworn to well and truly try 
the issues between Eleanor Mac Coates, Administratrix of 
the estate of Warfield D. Coates, deceased, plaintiff, and 
Annette S. Chapman, and J. Barrett Carter, Trustees 
under the Will of James Edward Miller Chapman, de¬ 
ceased, defendants, and after this cause is heard and given 
to the jury in charge, they upon their oath say this 4th 
day of December, 1939, that they by their sealed Verdict 
find the issues aforesaid in favor of the plaintiff and that 
the money payable to her by the defendants bv reason of 
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the premises is the sum of Five thousand ($5000.00) dol¬ 
lars. 

Wherefore, it is this 4th day of December 1939 
15 adjudged that said plaintiff recover of the said de¬ 
fendants the sum of Five thousand ($5000.00) dol¬ 
lars. together with costs of this action. 

CHARLES E. STEWART, 
Cirri'. 

Bv 

W. F. LEMON, 

Asst. Clerk. 

By direction of 
F. Dickinson Letts, 

Justice. 


Motion to Set Aside Verdict 
Filed December 11 1939 

w # # 

Come now the defendants, Annette S. Chapman and J. 
Barrett Carter, Trustees under the will of James Edward 
Miller Chapman, deceased, and move the Court to set aside 
the judgment entered herein, and to enter judgment for 
the defendants, Annette S. Chapman and J. Barrett Carter, 
Trustees under the will of James Edward Miller, or grant 
a new trial, and, for reasons therefor, say: 

1. That the verdict and judgment is contrary to law. 

'1. That the verdict and judgment is without evidence to 
support it. 

3. That the verdict and judgment on Count One is with¬ 
out evidence to support it. 

4. That the verdict and judgment on Count Two is with¬ 
out evidence to support it. 

5. That the verdict and judgment on Count Three is with¬ 
out evidence to support it. 

(i. That tin* Court erred in denving the motion to direct 

• *- , 

a verdict in favor of the defendants at the close of the plain¬ 
tiff’s case. 
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16 7. That the Court erred in denying defendants’ 

motion to direct a verdict at the close of all tile evi¬ 
dence in the case. 

8. That the Court erred in denying defendants' instruc¬ 
tions numbers one. two and three. 

9. And for other reasons apparent of record. 

CORNELIUS H DOHERTY 

Attorney for Defendants. 


17 Memorandum 

January 15 1940 

Order overrulin'*- motion to i*-et aside judgment, etc., 
filed. 

X of fee of Appeal 

Filed January 23 1940 
* * 


Notice is hereby jriven this 23rd day of January. 1940. 
that Annette S. Chapman and J. Barrett Carter. Trustees 
under the will of James Edward Miller Chapman, de¬ 
ceased. hereby appeal to the United States Court of Ap¬ 
peals for the District of Columbia from the judument of 
this Court entered on the 15th dav of Januarv, 1940 in 
favor of Eleanor Mae Coates against said Annette X. Chap¬ 
man and J. Barrett Carter, Trustees under the will of 
James Edward Miller Chapman, deceased. 


CORNELIUS IT DOHERTY 

Attorney for defendants . 


Order Setting Supersedeas Bond 

Filed Januarv 23 1940 

* # # 

This cause com ins on to be heard upon the motion of 
the defendants to set the amount of a supersedeas bond on 
appeal, and counsel for the plaintiff consenting thereto, it 
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is bv the Court this 23rd dav of Jaminrv. 1940, Ordered 

• * *77 

that the said supersedeas boiul on appeal be. and the 
IS same hereby is, set at Seventy-Five Hundred Dol¬ 
lars ($7500.00). 

By the Court: 

F. DICKINSON LETTS 
Justice. 

I consent to the foregoing order: 

JAMES R. MCRPITV 
At to rut jj to r PI a i n t iff. 


Memorandum 

January 2(5 1940 

Supersedeas bond on Appeal $7500.00 approved and 
tiled. 


Statement of Points Upon Which Defendants Rely 

Filed Januarv 30 1940 
♦ 

# # # 


1. The Court erred in denving defendants* motion for 

• * 

a directed verdict at the close of the plaintiff's case. 

2. The Court erred in denying defendants’ motion for 
an instructed verdict at the close of all the evidence in 
the case. 


3. The Court erred in denving defendants' instructions 
one, two and three. 

4. The verdict and judgment is without evidence to sup¬ 
port it. 

5. That the Court erred in denying defendants’ motion 
to set aside verdict and enter judgment for the defendants. 


ANNETTE S. CHAPMAN 
and 

J. BARRETT CARTER, 

Trustees. 


by 

CORNELIUS H DOHERTY 
Attorney for Defendants. 
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Endorsed: Filed Feb 12 1940 
Statement of Evidence 


Be it remembered, that at the trial of this ease, before 
Mr. Justice F. Dickinson Letts and a jury, duly empan¬ 
eled and sworn to try the issues herein, which trial began 
on November JO, 1929. and th 'rentier was further pro¬ 
ceeded with, it being admitted that the defendants owned 
and operated the garage in which the plaintiff's intestate 
was injured on the 14th day of May, 1927, and which in¬ 
jury subsequently cause;’ his death on May 17. 1927, and 
that the defendants owned the truck referred to in the 
pleadings. It is further stated, for the purpose of this 
record, that no question is being raised concerning the 
amount of the judgment, and that Eleanor Mae Coates, the 
plaintiff herein, was a duly authorized administratrix of 
the Estate of Warfield 1). Coates, deceased. Tt is agreed 
that while the following statement is the substance of all 
the testimony relating to the points upon which the defen¬ 
dants relv. nev( rtheiess. eitln r parte in their brief on ap- 
peal or in the argument in the Court of Appeals may refer 
to plaintiff's Exhibits 1, 2 and 2, which are pictures of the 
trucks and of the interior of the garage, relevant to this in¬ 
quiry and referred to in the trial of this case together with 
a transcript of the testimony now in the possession of 
counsel for defendants, which counsel agrees will be 
2<> presented to the Appellate Court in the event that 
either party hereto, or the Appellate Court itself, 
desires the Exhibits or the full transcript of the testimony: 

Settbsn Farris, being first duly sworn, testified on behalf 
of plaintiff, on direct examination, in substance, as follows: 

That in Mav of 1927. he was emnlovcd hv the J. B. Ken- 
• » • • 

dall Company as a driver of one of its trucks, and that the 

decedent. WaField 1>. Coates, had been employed by the 

Kendall Company for about three weeks prior to his death, 

as a helper on his truck, and that the Kendall Company 

stored their trucks in the Chapman garage on a space along 

the south wall of tin* building, about live feet apart: that on 

the 14th dav of Mav, 1927. about five o'clock, he and the 
• • 

decedent, Contes, came to the Clmpman garage and parked 
the truck and a few minutes later another truck of the Ken- 
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dall Company. operated by Sam Hill, who liad a helper by 
the name of Berry Mitchell, backed in and parked five 
feet in front of his truck, and that there was approximately 
ten feet between the front of the Hill truck to the alley: 
that he then got off of the truck and stood beside his 
truck until Hill backed in. and stood there talking for a 
few minutes, and Mr. Coates went and got a bottle of 7-Up: 
that Mr. Coates did not drink any alcoholic liquor: that Mr. 
Coates went out to got the bottle of 7-Up from a store on 
the corner of tin* allow After Mr. Coates returned, he 
stood right in front of Ins irnek, leaning against tin* radia¬ 
tor, this being between the front of the truck operated by 
him and the rear of the truck operated by Hill, there being 
a space of anproximatelv five feet between the two trucks: 
that the garage floor inclined from the front of the Hill 
truck to the door and if the brake is not on, the Hill truck 
will roll down: that he was standing and he heard a truck 
back in and after the truck hit Mr. Coates he shoved the 
tail-gate back off of his stomach: that he did not 
21 see the coal truck back into the garage; that the 
running bar on the side of the Chapman truck struck 
the Hill truck right behind the cab; that he, Harris, was 
leaing on Mr. Hill's truck on the tail-gate, and Coates was 
facing him, just simply talking; that Sam Hill was standing 
right behind him and when the truck was about to hit him 
he jumped .aside: that In* examined tin* Hill truck after the 
accident and the brake was on and that there were marks 
on the concrete floor about five feet, indicating where the 
tires had moved on the concrete: that he heard someone 
backing in but did not know who it was: that the Hill truck 
had a flat body about two feet high for hauling iron, with a 
capacity of about two and one-half tons, and the Chapman 
truck was a five-ton truck and was loaded with coal: that 
the interior of the garage was well lighted; that when the 
coal truck hit the Hill truck there was space on the other 
side of the truck sufficient for it to pass: that on the other 
side of the garage there was a truck belonging to the Bea¬ 
con Sign Company with a clearance of approximately fif¬ 
teen or seventeen feet between the two trucks: that the 
Beacon Sign truck always parked in that position; that it 
was a practice of all the helpers, including Coates, to stay 
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with the trucks until they were parked in the defendants' 
ga rage. 

That on cross-examination Reuben Harris testified, in 
substance, as follows: 

That he usually quit work at half-past four at the ware¬ 
house of the .J. B. Kendall Company, 15th & Eekington 
Place. X • i iM and he and his helper would drive to the 
Chapman garage, which is at .‘57 X’ Street. X. AY., and park 
the truck: that Coates lived on Fourth Street, and used 
to go home with him in his car: that on this particular eve¬ 
nin'*: he left the warehouse at four-thirty and that it would 
not take over fifteen minutes at the most to go from the 
warehouse to the Chapman garage and lie arrived there at 
about a quarter to five: that after he and Coates got 
2‘2 out of their truck their work was finished for the 
day and they had nolhintr to do except to go home: 
that the helper was ordered by the boss to stay with the 
truck until it was put in the garage: that shortly after he 
packed his truck the other Kendall truck backed in. and 
Cohtes remained until this truck was parked: that after 
Coates not off the truck he started like he was going out 
but 1 he waited until tin* other truck backed in before he 
wet it out the door, and then lie went out somewhere and 
was out three or four minutes and came bark with a bottle 
of pop, known as 7-Up, which he drank himself, and that 
they were talking behind and near the Hill truck; that none 
of the rest of the drivers or helpers went out of the ear a,no 
after bringing in the trucks; that just before the accident 
he was standing right beside the G. M. C., leaning against 
it on the tail-board; that the accident occurred about five 
ora little after; that after the truck caught Coates he picked 
him off the floor and sot him on the truck: that he did not 
see a bottle that contained liquor in the truck: that he did 
not have a drink of liquor; that they were just standing 
there talking and was certain that the bottle that Coates 
went out for was a green bottle which contained 7-Up, and 
that it was not used as a chaser for liquor, and that when 
Coates went out for this bottle he went out of his own ac¬ 
cord: that when Coates went out he stayed out about three 
or four minutes; that it is a pretty wide garage and did not 
know how wide it was; that between the Beacon Sign truck, 
which was on the north side of the garage, and the Kendall 
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Company truck, which was on the south side of the gar¬ 
age, there was a clearance of about fifteen or seventeen 
feet: that lie did not accept any money from Coates or 
Mitchell for carrying them home, and did not have any 
understanding concerning this; that when the Chapman 
truck was backed into the garage he heard someone say: 
“Como on Back” but did not know who it was and did not 
look around to see who it was. and identified plaintiff's 
Exhibits Xo. 1. 2 and M, which was received in evi- 
23 deuce; that he did not see the Chapman coal truck 
when it hit the Kendall truck but he knew it stopped 
and it backed the Kendall truck >o that the four wheels 
skidded. 

On re-direct examination Reuben Harris testified, in sub¬ 
stance, as follows: 

That Coates was wedded in between the two trucks and 
had not fallen to the ground, and that he did not notice 
the position of the Chapman coal truck: that he left the 
Kendall Company stores at four-thirty on this particular 
evening: that he heard the collision between the Chapman 
truck and the Kendall truck and that it broke that little 
iron, that is shown in plainifTs Exhibit Xo. 3, on the Ken¬ 
dall Company truck. 

On re-cross examination Reuben Harris testified, in sub¬ 
stance as follows: 

That he, himself, did not test the brakes on the truck. 

Louis Sam Hill, being first duly sworn, testified on be¬ 
half of plaintiff, on direct examination, in substance, as 
follows: 

That he was employed by .!. !>. Kendall Company as a 
driver and that Coates' employment was a helper on the 
truck, and on the evening that (Mates was injured the 
truck, on which Coates was a helper, arrived at the Chap¬ 
man garage first: that when he arrived with his truck the 
truck on which Coates was a helper was parked alongside 
the wall, and that he backed in and that the front of his 
truck was about ten feet from the front of the garage: 
that there was a small incline toward the doorway, and 
that when he parked his truck he pulled his emergency 
brake up to the highest notch, and that no one touched the 
brake after he put it on; that at the time the Chapman 
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truck was backing in tliev were standing: at the rear of his 
truck anti that the distance between the rear end of his 
truck and the front end of Coates’ truck was about 

24 five feet: that they were standing there talking when 
the Chapman truck, driven by one Hall, and em¬ 
ployed by Chapman Coal Company, commenced backing 
in to the garage: that he heard someone say: “Come on 
back here.** At the time Coates was leaning against the 
radiator of the truck that he was a helper on, and that 
Harris was right at the edge of his truck, with his left 
elbow on the tail-irate, and tin* next thing; he knew the coal 
truck hit his truck: that it struck his truck back of the 
cab and caught Coates right in between the two trucks, 
and that his truck was moved back five feet and that there 
were black marks on the floor; that lie had been working 
for the J. B. Kendall Company since 1913; that the duties 
of a helper on the Kendall truck was to follow the truck 
around and help the driver to load and unload; that he 
did not leave the truck at anv time during the dav, onlv 
the lunch hour, and that he would leave the truck for the 
dav after it was narked in the garage: that when thev 
caine to the garage the helper would get off and open tin* 
door and would walk in sometimes, and that is where lie 
quit the truck for the day; that Berry Mitchell was the 
helper on his truck and was present on the evening that 
Coates was injured; that he did not see anyone drink liq¬ 
uor there that evening; that Coates had a bottle of soft 
drink: that no one there drank any liquor; that he did not 
see any liquor there: that there was ten or fifteen feet 
clearance between the Beacon Sign truck and the side of 
his truck. 

i 

On cross-examination Louis Sam Hill testified, in sub¬ 
stance, as follows: 

That he left the .J. B. Kendall Company warehouse at 
f pur-thirty, and it would take from ten to fifteen minutes 
to go from the ware house to the Chapman garage and 
that on this evening he saw the truck operated by Harris, 
and Harris backed in first: that Harris did not leave the 
garage but Coates may have left because he had a 

25 soft drink, but that he did not see Coates leave: that 
he was standing between the two trucks, facing to- 

ward the door; that he did not have a drink of anv kind, 
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and denied that he saw a bottle half full of liquor in his 
truck after the accident : that the conversation was a little 
joke that Coates was tolling; that he was a jokey fellow 
and always telling jokes: that it was between ten and fif¬ 
teen minutes between the time he narked his truck and the 
time of the accident, and that after the accident he put 
cold cloths on Coates and brought him back and he talked: 
that he knew that these trucks were backing in and out all 
the time, loaded with coal, and that the men on the trucks 
could not sec back because they had a l»ii»’ load ol* eon! 
on: that he tested the brakes on his truck after the acci¬ 
dent and that they were on. 

I/Jr. David “ T . King 1 was then identified in the Courtroom 
by counsel and the witness was asked if he remembered 
talking to him after the accident and he stated that he 
had and had id von a statement to him covering the acci¬ 
dent, which contained, in part, the following: 

“After parking the truck, as described, I had finished 
work for the day and was at liberty to go home and I 
walked outside by the coal office of the J. Edward Chapman 
Company. There 1 talked to Mr. Collis. the manager of 
the coal office. I waved to another man who was stand¬ 
ing about the Chapman Coal Company, when answering 
calls. And then 1 went back into the garage and joined 
my helper. Berry Mitchell, also Warfield Coates, and Reu¬ 
ben Harris, who were standing beside the G.M.C. about 
mid wav its length. Wo had finished work for the dav. "We 
stood about, talking of matters of interest to us. 

After the lapse of about five minutes, Warfield Coales 
said he felt bad about the stomach and wanted to got some¬ 
thing cold for it. He left us and went out of the garage 
through the front door. I saw him turn to ihe right and 
disappear. In about four or five minutes he came back 
and joined ns. He had a bottle containing a soft drink. 
It was full. The bottle was a green color and the content* 
water color. T think it was ginger ale. He did not say 
where he got it. but I assume he had got it on the north 
side of X. Street." 

That this refreshed his recollection as to the fact 


2(> that Coates had left the garage and had come hack: 

that there was no liquor and that lie. Hill, does drink 
gin but that he was not drinking any that night: that the 
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tail-gate on his truck was straight out, and no 011 c was 
sitting on it, and that someone was waving the driver of 
the Chapman truck hack: that he could see the truck hut 
was not paying much attention to it; that lie could only 
see the hack pari because of the coal: that there was ap¬ 
proximately fifteen feet between the side of the Beacon 
Sign truck and the side of his truck; that the Chapman 
truck stopped right where it hit and they hollered; that 
the truck stopped immediately. 

On re-direct examination Louis Sam Hill testified, in 
substance, as follows: 

That there was room enough between the Sign truck and 
the Kendall truck for the Chapman truck to back be¬ 
tween without hitting either of them; that Warfield I). 
Coates was a man who would weigh around two hundred 
and was about five feet eight inches in height: that he 
did not know whether Mr. ('oilis saw them before the acci¬ 
dent happened: that he saw Mr. Collis before he went 
in and that he was standing right at the door but that 
lie did not know whether Mr. Collis knew they were still 
in the garage. 

Berry Mitchell, being first duly sworn, testified on be¬ 
half of plaintiff, on direct examination, in substance, as 
follows: 

That he was employed by .J. B. Kendall Company about 
four years and was employed by them in May of 1937 as a 
helper on Sam Hill's truck, and was present in the Chap¬ 
man garage on the night that Warfield D. Coates was in¬ 
jured: that they arrived at the garage about twenty min¬ 
utes to five and that his truck backed in in front of the 
truck on which Coates was a helper, and the only ones he 
sa>v there were Mr. Harris, Mr. Coates, Mr. Hill and him¬ 
self: that he did not see Mr. Collis, nor had he seen 
27 him any time before the accident. That at the time 
of the accident he was leaning on the Harris truck, 
on the fender, listening to Mr. Coates, facing toward the 
south wall; that he saw the Chapman truck backing in: 
that it was backing in from the right-hand side; that he 
heard “Come on back", and did not pay any attention to 
it for he did not think it was going to hit Hill's truck: that 
it was a regular occurrence for the coal trucks to be backing 
in and had seen them backing in there before; and all at 
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once he kind of jumped and Ilill said: “Watch out”, and 
by that time it had hit on the tail-gate and caught Mr. 
Coates between the back of the Hill truck and the front of 
the Harris truck; that lie helped to put Coates on the run¬ 
ning board and put a wet cloth on his face, and that Coates 
talked to him after a little while about the pain; that the 
Hill truck left a black skid mark of about live feet; that 
he saw nobody drinking any liquor and did not see Mr. 
Collis pick up a bottle with liquor in it; that lie did not 
see Mr. Coates drinking anything other than a bottle of pop 
which lu* had gotten across the street, and that he saw 
him go across the street, and that he went out to get the 
bottle after he had parked his truck in the garage: that 
none of the others went out of the garage. 

On cross-examination Berry Mitchell testilied, in sub¬ 
stance, as follows: 

That he was through for the day at four-thirty and that 
he always went to the garage, and that after he got out 
of his truck at the garage his work was done; that some¬ 
times they would get out and open the door but just as 
soon as that was done and the car was parked they would 
go home; and that he would go home with Mr. Harris or 
Mr. Hill, and that on this particular night they were 
through about twenty minutes to five, and he guessed the 
accident happened about five-fifteen, and that after they 
got to the garage this evening they talked for a 
2S few minutes before Coates left the garage: that 
Coates was telling a story before he left and stated 
his reason for leaving was that he just felt like something 
cold, and that he was gone two or three minutes and that 
he went across the street, and that he could see him after 
he went out; that he was leaning against the fender of 
Harris' car, facing toward the south wall, and indicated 
where on the photograph, and gave as his reason for stay¬ 
ing there that they were just talkuig, telling stories; that 
he did not have any of the bottle of liquid which was 
brought back by Coates, and did not have a drink of any 
kind there that night; that he would take a drink some¬ 
times but that nobody was drinking there that night: that 
he did not see Mr. Collis pick up a bottle otT the tail-gate 
of the truck that Sam Hill was driving, half full of gin; 
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that he (lid not see anyone check the brakes on the Ken¬ 
dall truck after the accident hut he did see a skid mark of 
about live feet: that he saw the Chapman truck back ini? 
in but did not see Mr. Collis out there; that he was not 
watching all the time it was backing in but that he was 
facing the other way and listen ini;' to Coates: that tile 
Chapman truck s .opped immediateiv; that the Chapman 
truck was piled up with a load of coal and was making 
quite; a bit of noise, and he knew that it was coming back. 

On're-direct examination Kerry Mitchell testilied, in sub¬ 
stance, as follows: 

That he knew the brakes were set on the Hill truck and 
that he was in the truck when Hill parked it and did see 
him pul! the brake up and that the Kendall Company trucks 
always parked in the same location every day; that when 
tile truck drivers and helpers come into the garage and 
park their trucks they usually go home. 

Op re-erwss examination Sir. £.'.v;d II. King was again 
identilied and the witness admitted signing a state- 
21) ment as follows: 

“I had gotten out to direct Hill in, backing into 
the space, and I therefore did not see Hill pull on the hand¬ 
brake or the emergency brake, as he was about to leave 
the truck. 1 stood at the front end of the Witwill." 

Which truck was that.’ 

A. Mr. Harris*. 

Q. And then: 

“1 stood at the front end of the Witwill. 1 did not no¬ 
tice whether any sound was made showing that the right- 
hand brake had been applied, or not." 

Melvin W. Weakley, an omolovec of Kingan •>: Comnanv, 
called as a witness for plaintiff, testified concerning the 
salary of the decedent while he was employed l>v Kingan 
and Company, which testimony is not pertinent or nec¬ 
essary to the points raised on this appeal. (P. S7-D2, Tran¬ 
script of the testimony). 

Wade F. Lobbs, Jr., called as a witness for plaintiff, 
testified concerning decedent's salarv while he was em¬ 


ployed by A. D. Loffler. .Tr., Inc., which testimony is not 
pertinent or necessary to the points raised on this appeal. 
(P. 5>2-l)4 of the Transcript of the testimony). 
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Thomas ?. Walker, being :ir duly -worn, tesiifkd mi 
behalf of plaintiff, on direct examination, in substance, 
as follows: 

That he was cashier of J. B. Kendall Company and stated 
that Coates was first employed on the 22nd day of April, 
1037, and his record showed that Contes was injured on 
Mav 14. and died on the 17th dav of Mav, 1037. 

Ralph 5drey Parker, called as a wiiness for plaint iff, 
testified that he was an insurance broker and placed in 
evidence certain mortality tables and evidence cover- 
30 in'*; these tables, which said testimony is not perti¬ 

nent or necessary to the points raised on tins appeal. 
(P. 101-10(1, Transcript of the testimony). 

The plaintiff then rested and thereafter the following 
proceedings were had: 

“Mr. Doherty: May it please the Court. 1 desire to 
move for a directed verdict on the ground that there is 
no negligence of any kind shown on the part of defendants 
in this ca.se, and also, even if there were any negligence 
on the part of defendants. Chapman Coal Company, that 
this man, referring to Coates, only was a trespasser at 
the time, and that even though he was a licensee, that the 
only duty which was owed to the deceased at that time is 
that we would not wilfully or intentionally injure him after 
we knew he was there. 

The testimony in this case, in my mind, does not disclose 
any negligence at all on the part of the Chapman Coal 
Company. They were backin'? up this truck in a space 
where thev had a right to be and where it was testified 
they knew these trucks were bein'? operated back and 
forth all the time, where they knew that the drivers of 
these trucks could not see back, especially when they were 
loaded. 

We have four men stand ini? behind the truck, which ob¬ 
scured their vision of what is going on in front of the build- 
ini? and. not only that, but obscured the vision of anybody 
else so that anvbodv else standing behind these trucks 
could not see what was going on. 

So that, as far as Coates is concerned, the best that the 
testimony shows is that these people came there about 
twenty minutes to 5 and that this accident happened about 
5, or soon thereafter. We have the testimony of all the 
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throe witnesses who were there at that time and they 
2,1 definitelv tost if v that Coates left the building, and 
they have already testified that when they parked 
their trucks tin York \ a< done f*• r the iiay and they could 
go, and that they wait around sometimes to get a ride from 
some oilier fellow who would take them home. But. out¬ 
side of that, there is no testimony of any other kind that 
one of them saw the truck. All of them heard someone 
say: “Come on back.” They missed the truck and it 
struck l hi - man and caused the injury to him. 

The new rule is set up in practically every part of the 
United States that the only duty on the part of the land- 
owner for a person who is a trespasser or licensee is that 
they do not intentionally or wilfully injure them. 

In the District of Columbia we do not have any case 
right on that particular point, but we do have a lot of traf¬ 
fic nuisance cases— 

The Court (interposing): I do not think there can be 
any doubt about that. I accept that. 

Mr. Doherty: Does your Honor take it for "ranted that 
he is or is not a trespasser, so that I may argue on that ' 

The Court: I think I agree with your statement as to 
that, when the fact is established that the person is a tres¬ 
passer. 

* 

Mr. Doherty: Does your Honor say that the rule as to 
a licensee would be the same, also.’ I have the eases here— 

The Court (interposing): Well, what is the difference 
between a trespasser and an invitee.’ 

Mr. Doherty: Oh. there is all the difference in the world, 
where a person has been invited to come on the 
22 premises for the benefit of the individual who owns 
the property. 

( At this point counsel for the defendants presented fur¬ 
ther argument to the Court with regard to the motion for 
a directed verdict, after which the following occurred:) 


The Court: It occurs to me that when the defendants 
rented out its space to tin* employer of the deceased, there 
was an implied, if not an expressed invitation that the 
employees should bring the trucks upon the premises and 
park them there. That amounts to an invitation to come 
upon the place and if the duty owed to an invitee came 
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1o an end, it must have been because the deceased stayed 
there longer than his present contract required, at the 
parking of the truck. 

Mr. Dohortv; That is admitting the testimonv that all 
tile witnesses said they all left rig-lit after the parking of 
tin* trucks, but this was 20 or 2b minutes later. 

The Court: 1 am convinced that that is the question in 
tin* case and it can go before the jury because certainly 
if he was invited to bring the truck there and park for 
the night, he had a reasonable time to depart from the 
promises, and what would be a reasonable time would be 
for the jury to decide from the evidence and all the cir¬ 
cumstances. including the evidence of the witnesses that 
Coates customarilv went home with him in his car. and 
certainly the jury in that connection would be allowed to 
take into account their personal experiences and common 
knowledge. 

MV. Doherty: May 1 just interrupt your Honor again to 
say that 1 might feel the way your Honor does had Coates 
stayed there, but there is not any question at all but that 
Coates left there and went out on something of hi> 
M3 own and when he came back he was a trespasser 
there. And, conceding all that, just as in the case 
I mentioned, conceding that she was an invitee in the store, 
and when she left and went to some place where she had 
no right to go. just as that man when he left there, the 
invitation ceased and whatever right he had ceased, too. 

The Court: I rather think all that is involved in a jury 
question, and I assume that perhaps one of the necessary 
elements of the plaintiff's case will be that the plaintiff 
was rightfully upon the premises at the time he was hurt. 

Mr. Dohertv; Wouldn't vour Honor sav, as a matter of 
law, that the man who had left and whose work was all 
through that, as a matter of law, he had no right there 
at all but he was a trespasser? 

The Court: I doubt verv much whether we should sav 

• « 

that, as the law, because all the evidence shows that he 
customarily went home with Hill, and Hill was still there, 
and 1 suppose the jury might take into account that, ac¬ 
tually, when an employee finished a day’s work he needed 
a little relaxation. 
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Mr. Dohertv: But tliev denv that tlicv did. 

• » • • 

The Court: And lie went out and got some kind of a 
drink, whether ginger ale or something else. Of course, 
it is not anvthing l can decide, hut 1 do not know whether 
tlie Court can say that when one goes out to refresh him¬ 
self that he has terminated the invitation and, in any event, 
I think I must necessarilv sav to the jurv that in the first 
instance he was rightfully upon the premises as an invitee 

and that the defendants owe him a dutv which is ordinarilv 

• 

owed to the invitees. 

Now, there is nothing in this case to show that 
24 there was anvthing about the premises that brought 
about the injury ami his death. The only question 
of negligence which can go to this jury is whether or not 
there was negligence in the manner in which the coal truck 
was backing in and upon which it struck and injured the 
man. 

Mr. Doherty: Will your Honor give me an exception, or 
give me leave to renew my motion at the end of the case? 

The Court: Yes.” 

David H. King’, being first duly sworn, testified on be¬ 
half of defendant, on direct examination, in substance, as 
follows: 

That on May 14, 1227, he was employed by Ralph W. Lee 
& Company, insurance agents, who were the compensa¬ 
tion insurance carriers for -I. B. Kendall & Company, and 
that he made an investigation for them and that the state¬ 
ments which had been read to the Court about the various 
witnesses had been given to him by the various witnesses. 

On cross-examination David II. King, testified, in sub¬ 
stance. as follows: 

That no compensation by the compensation insurance 
carrier of Kendall Company had been paid to the plain¬ 
tiff. 

Thomas Edward Hall, being first duly sworn, testified 
on behalf of defendant, on direct examination, in substance, 
as follows: 

That he was employed by the Estate of J. Edward Chap¬ 
man and that he had worked for them for fifteen years 
driving a coal truck, and that he was driving a truck on 
the 14th day of May, 11)27, and that he was backing his 
truck into the garage to park it for the night, at about five- 
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fifteen: that the truck was loaded and that he always backs 
in with a load on: that he could not see in back of him: 

that Mr. Collis was directin'? him in backin'? up and 
•*>o the only truck lie could see when he was hacking 
was the Beacon Sign truck on his left: that he did 
not see any men in the garage: that he only knew Coates 
be seeing him: that !a> kmv: 'hat the Kendall Company 
kept their trucks in the same part of that garage; that 
he was traveling backward about a mile and a half or two 
miles an hour, just barely moving: that he stopped when 
someone hollered, and that his truck did not move after 
somebody hollered: dial it stopped immodiauly. and that 
when he got out he saw a man sitting on the running board 
of J. B. Kendall's Witwiil truck; that he was not in a po¬ 
sition to see back through the cab for he had live tons of 
stove coal on tin* truck: that the first time he saw any of 
the men in the garage was when he got out of the truck and 
saw them taking this man out: that they always come in 
frontward with the small trucks but always backed in the 
big trucks and that that had been done around there for 
quite some time. 

On cross-examination Thomas Kdward Hall testified, in 


substance, as follows: 

That he was familiar with the Chapman garage and knew 
where the Kendall trucks were kept; that they were kept 
on the south side of the garage and that was their regular 
place and that as far as he* could say they had been there 
a year or a couple of years prior to Coates' death: that 
he could not see back on his right side for he was watch¬ 
ing out on the left side, on the driver's side, and that the 
the Kendall trucks were on the right side, and that was tin* 
side he could not see on: that he had backed about twelve 
feet before he heard someone holler; that he did not walk 
back of the truck before he started back to see whether 
there were any men there or not: that when he was back¬ 
ing he was depending entirely upon what Mr. Collis was 
telling him, and Mr. Collis was standing in front of 
3(» the truck to the right side, and that he did not be¬ 
lieve that Mr. Collis could see very well; that he 
had only seen Coates a couple of days before the accident 
and tlmt he did know IIill. Harris and Berry Mitchell for 
a smart while, and had seen them around; that there is 
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a slope toward the front of the garage and that lie was 
backing up the slope and that he did not know how far 
the Kendall truck was pushed hack after the Chapman 
truck struck it: that he did not see any skid marks, and 
that there was ten or twelve foot between the side of the 
Kendall truck and the Beacon Sign truck: that there was 
space enough there for him to have gotten through; that 
the Kendall trucks come in generally about five o'clock: 
that before he started to back into the garage he glanced 
in and saw the Kendall trucks and the Sign truck, and on 
re-direct examination stated that lu* did not see any men 
there at all and stated that when he was making the mea¬ 
surements showing the distance on each side of the truck 
he stated that it was about lift ecu or eighteen inches. 

William A. Collis, being first duly sworn, testified on be¬ 
half of the defendant, on direct examination, in substance, 
as follows: 


That he was the General Superintendent of the Chapman 
Coal Company. .*>7 X. Street. X.W.. which is run by the Es¬ 
tate of J. Edward Chapman; that three trucks of the Ken¬ 
dall Company were parked in the garage and that they 
generallv go out in the morning about seven-thirtv and 

come in in the evening about four-thirtv. and that he staved 

• • • 

around the garage as a part of his duties to look after 
the trucks, and that on this particular evening he saw 
Coates and Berry going out of the garage together. That 
one of them went right through the driveway and Berry 
went straight out the alley; that he saw Hill that night; 
that when Hill went out In* was crossing over the drivewav 


and that he did not see Sam, nor Berrv nor Coates anv 


more; that when all the big trucks come in they pull 
o7 down in the alley and then back up this incline en¬ 
tering the garage leading out of the alley, so that 
when he saw Hall pull down the alley he went out of the 
office to the driveway and walked across the entrance to 
the garage and that he looked into the garage: that he al¬ 
ways looked into the garage before the trucks back in be¬ 
cause ‘‘I know there is not any too much room for them'’, 
and identified the photograph showing the interior of the 
garage and that the trucks were parked on that day as 
indicated on the photograph: that when he looked back into 
the garage he did not see anyone in the garage and that 
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111* had a good vision, for there was plenty of light in there, 
and that if the men were in there they were not in sight 
of the driver or himself, and that the incline on the garage 
lioor is very slight and that if the track were parked with¬ 
out any brakes on he did not believe that it would move 
without a jar: that they have a lay water trap right in 
the middle of tin* garage. and when they wash trucks, ail 
of the water, instead of running out in the alley, runs hack 
to the trap, so that the incline must he back to that point 
in tin* garage. and that the trap is about midway of the 
garage: that before Hall started to back the truck Ik*. Col- 
1 is, walked over toward the Beacon Sign truck, which ad- 
ways parks on the left-hand side going in, for as a general 
rule tin* Sign truck always had ladders and things on it 
and In* was always careful, especially when the l>m- trucks 
were backing in there, and that he then flagged Hall hack, 
and that he was going very slow and that he had no indi¬ 
cation that there was anvbodv in the garage until someone 
hollered, and that Hall stopped immediately, for he was 
not going over two or three miles an hour, and that lie was 
one of tin* lirst to get hack to Coates and that Coates had 
not fallen down but was leaning; over the truck of San: 
Hill, and that Hill had slated that Ids truck was running 1 
back and caught Coates between the tail-board and 
38 the radiator and that they pushed the Hill truck 
forward without touching the brakes, and that they 
took Coates out and laid him on the running board with 
his head on tin* high part of the fender, and that he asked 
Coates whether or not he was hurt much, and Coates com¬ 
menced to groan, and he sent for tin* ambulance, and that 
he looked into the rear of the Hill truck and saw a bottle 
about half filled with gin. That he did not think that the 
drivers brought their helpers with them all the time but 
the majority of the time they did. That they brought the 
men with tin* trucks then* and then went on about their 
business, and then in the morning they would come to get 
them at a stated time: that he did not see anyone get in 
the Kendall truck after the accident and put on the hand¬ 
brake: that nobody released the brakes but they just gave 
the truck a start and the truck went on down, and then 
someone put the brake on the truck after they pushed it 
a wav from the truck. 
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On cross-examination 'William A. Collis testified, in sub¬ 
stance, as follows: 

That lie did not recognize Ooates by name but recognized 
him as the man who was helping on the truck, and stated 
that they pushed the Hill truck away from Ooates without 
releasing the brakes: that Ooates was not moved by lifting 
the tail-irate for he was leaning over the tail-gate; that two 
of Kendall's men puslu-d tin* truck Forward and nobody 
llftejd the tail-gate for Ooates was hanging over it; that 
there is no slope toward the street and that the wash rack 
is about twenty-five feet back and would be at about the 
tail-board of where the second Kendall truck was parked; 
that the garage measures about 100 feet from one end to 
the other; that the Chapman truck did hit the Kendall 
truck: that he was in the office when the Chapman truck 
drove tip and that the first thing he did was to look in and 
see if everything was clear, for there might have 
30 been a car on the wash rack, and that he always stops 
to look and see if there is anything in the way, for 
he knew that the driver could not see back of him and 
that the driveway was perfectly clear: that he was on 
Hall's left-hand side as he was backing, that is. on the 
opposite side Iron, where the Kendall trucks were, and on 
the opposite side From that on which Hail could not see: 
that he was on tile siii<* that the Sign truck was on and was 
directing Hall back and was not watching the Kendall 
truck; that the door is about IGVl* or 17 feet wide: that the 
coal truck was 8 feet (5 inches wide. 

On re-direct examination William A. Oollis testified, in 
substance, as follows: 

That when the Chapman truck was being backed up 
that there was two or three feet of space on either side 
between the Kendall truck and the Chapman truck and 
the Sign truck and the Chapman truck. 


Reuben Harris, recalled as a witness in rebuttal for 
and on behalf of plaintiff, testified: 

That the tail-gate of the Hill truck was raised in order 
to take Coates from out between the trucks, and that he 
did not see anyone push the trucks back, but if anyone 
had pushed the trucks he would have seen it. 

Counsel for the plaintiff then indicated that they had 
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no further testimony to offer, and thereafter tin* follow¬ 
ing* proceedings were had: 

“Mr, Doherty: If your Honor please, I wish to renew 
my motion that I made at the end of plaintiff's evidence, 
and also to refer to the testimony of the witnesses for tin- 
defendants, which clearly shows that we had no knowledge 
whatever of Coates being back in the garage." 
and argument was then had on behalf of the motion for a 
directed verdict: 

40 “The Court: 1 think the case should go to the 
jury. 

The motion will be overruled. 

Mr. Doherty: Allow me an exception, please.* 

The Court: Yes.” 

The defendants then requested the- Court to instruct the 
jury as set forth in the following instructions, headed de¬ 
fendants’ instructions Xo. 1, 2 and 3, which said instruc¬ 
tions were denied and an exception allowed, said instruc¬ 
tions being as follows: 

“ Defendants’ Inst ruction Number One 

The jury is instructed, as a matter of law, that the plain¬ 
tiff has failed to prove any negligence on the part of the 
defendants, and that your verdict must be for the defen¬ 
dants. 

Defendants’ Instruction Number Tiro 

The jury is instructed that the burden of proof is on the 
plaintiff to show, by a preponderance of the evidence, that 
the injury to the plaintiff's decedent, which caused his 
death, was caused by the willful and intentional act on 
the part of the defendants, and unless you find from the 
evidence that the injury to the plaintiff’s decedent, which 
caused his death, was the willful and intentional act of 
the defendants, then your verdict must be for the defend¬ 
ants. 

Defendants' Instruction Number Three 

The jury is instructed that the defendants owe no duty 
to a person on their premises without their consent, and 
the only obligation on the part of the defendants is that 
they do not willfully and intentionally injure that person 
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after they have become aware of his presence on the prem¬ 
ises. ami If voi: find from the evidence in this case that the 

• i 

defendants were unaware of the presence of the 

41 plaintiff's decedent, prior to the time In* sustained 
the injury winch caused his death, then your verdict 

must he for the defendants.** 

and the Court thereafter instructed the jury as follows: 

•‘Ladies and iron‘demon of the jury: Since you have 
hcen with us. you have tried a uood many neirli.uence cases. 
This one is somewhat different from the ordinary neiili- 
uence case which Is encountered in the court. In common 
law an action of this kind was deemed to he one incident 
to the personal injury, and all such acts were deemed to 
have abated upon the death of the person injured. How¬ 
ever. we now have a statute which permits an action of 
this kind to he brought hul to lu> brought for a specific 
purpose, that purpose beiuir to compensate in proper cases, 
the \lidow and the next of kin for the injury and loss done, 
not to the decedent, but to tin* widow or next of kin. 

And so. in a case of this kind, it is not appropriate for 
the jury to consider evidence of suffering or elements of 
expenses incident to tin* injuries or incident to the death, 
because, as I have announced, Conuress has only per¬ 
mitted the case to be brought in the interest of the widow 
or next of kin and the h>s.-. if any is sustained, is the loss 
- ustained by that w'dew nr next of kin. 

In the evidence in this case you are told that this plain¬ 
tiff is the widow who brings this action as administratrix 
of her husband's estate. The statute uses this lanuuajie, 
that in eases of this kind damn tics shall be assessed with 
reference to injury resulting to the widow and next of kin 
of the deceased person. 

Xow. we start out with certain facts, either admitted 
i:i the pleadings or standing without dispute in the evi¬ 
dence. Some of these facts are as follows: that tin* 

42 defendant owned and operated this jraraue; that 
the Kendall Company had rented certain space in 

that jrarajre for the parkin** 1 of his trucks: that the de- 
eoHsod, the husband of this plaintiff, was an employee of 
the' Kendall Company and was a helper on one of its 
trucks, and that the driver of that truck had driven it into 
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tlu* uaraue and parked it in its customary place in the 
uaraue on tin* oveniuu of the injuries, that beinu May 14. 
1937: further. that that .ruck driven by Hill was struck 
by the coni truck owned and operated by the defendant 
which was bciiiju backed into the uaraue. that truck, the 
coal truck, beinu driven by the witness Hall—is that ri.uht, 
ecut lenien ! 

Mr. Doherty: Yes, your Honor. 

The Court: It is further admitted that, by reason of this, 
the impact between the coal truck and the Kendal! truck, 
of which the driver Hill was in control, forced the Hill 
truck backward upon and nirainst the deceased. 

It is further admitted that he was injured, and that he 
died on May 17. 1937. as a result of the injuries so sus¬ 
tained. 

Now, by her declaration, the plaintiff charges that her 
husband was injured and his subsequent death resulted 
from nciilii’cnce on the part of the audits or servants of 
these defendants. She charges that the defendants were 
neu'liii’cnt in that they, by their proper audits or servants, 
failed to maintain a proper lookout in backinu a coal truck 
into the uara.ue in the cast*: further, that the defendants 
were neirlijfent in tlu* manner of backinu the coal truck 
into the uaraue, m*uli.U‘ent as to the speed and the force 
with which it was brought into the uara.u'e, that tlu* driver 
of the coal truck failed to have it under proper con- 
43 trol and that h<* likewise was neuliuent in the man¬ 
ner in which he operated and controlled the coal 
t ruck and uuided it. 

She asks a judgment at your hands in the sum of $10,000. 

I heretofore mentioned that the statute permits this 
question of an action to be brought, but limits the dam¬ 
ages to that amount. 

Accordingly, the plaintiff here seeks the amount which 
is allowed under the statute. That has no relation if your 
verdict should be for the plaintiff, except that it can in no 
case exceed that amount. 

Xow. the defendants, by their pleadings, deny all these 
allegations of neu'liu'onco. and they charge that the de- 
ceased was, himself, neu'liuent and that his neuliu'once either 
directly caused the injuries and his consequent death, or 
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at least concurred with the negligence on the part of de¬ 
fendants. and that, therefore, plaintiff may not recover. 

By 1 the plea, the defendants further say that the deceased 
had ho right to he upon the premises and at the place 
where lie was injured. In effect, they say to you by that 
plea flint it is their claim that he, in fact, was a trespasser, 
and that no case has been made out as to the recovery by 
a trespasser. 

Further, defendants say to you that the truck which in¬ 
jured the plaintiff had been parked and that in parking 
it the driver of that truck had failed to set the brakes. 

Such, briefly, are the issues as made by the pleadings 
in this case. Upon such pleadings evidence has been re¬ 
ceived and placed before this jury. From that and from 
that alone you must find your verdict, following these in¬ 
structions as to the law of the case. 

44 The burden of proof is upon the plaintiff. By this 
T mean to say that before the plaintiff will be en¬ 
titled to a verdict at your hands, she must show and prove 
by h preponderance of the evidence, that is, the greater 
weight of the evidence, the essential elements of her case. 
They may be stated in this manner: First, she must so 
establish that the deceased, the husband of this plaintiff, 
was rightfully on the premises at the time of his injury, 
the precise time of his injury: second, that the defendants 
were, through their agents and servants, guilty of some 
negligence substantially as charged by the plaintiff in 
her declaration: third, that <uch negligence was the proxi¬ 
mate cause of the deceased's injury and subsequent death. 

Furthermore, the plaintiff must establish by a prepon¬ 
derance of the evidence the amount of her damage. If 
the plaintiff has so established each of these propositions, 

then she will be entitled to a verdict at vour hands in such 

• 

sum as you, from the evidence, guided by the delibera¬ 
tion of these instructions, shall find to be just and fair 
compensation for the loss which she has sustained, unless 
you should find that the defendants have established their 
plea of contributory negligence: or if you should find that 
the plaintiff has failed to establish any one of the pro¬ 
posals which T have stated as essential to the case, then 
she may not recover and, in such event, your verdict must 
be for the defendants. 
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Negligence is the want of ordinary care; that is, the 
doing of that which a nerson of ordinary care ai d pru¬ 
dence would not have done under like or similar circum¬ 
stances. or iho leaving undone of those things which a 
person of ordinary care and prudence would have done 
under like or similar circumstances. Ordinarily, 
4") negligence mav be regarded as dutv, and so it be- 
comes important for me to say a few words with 
respect to the duty which rested upon these defendants, 
and the duty which rested upon the deceased. Mr. Coates. 
In order for plaintiff to recover she must establish by a 
preponderance of the evidence, as T have told you. that the 
decedent was rightfully upon the premises at the time he 
was hurt. In other words, that he was an invite** and had 
the protection which the law affords to one who is invited 
upon the premises by the owner and occupant. 

You are told, as a matter of law, that plaintiff's dece¬ 
dent, being an employee of the Kendall Company and a 
helper on one of the Kendall Company trucks customarily 
]>arked in the defendant's garage, was either directly or 
impliedly invited to be there for the purpose of transact¬ 
ing business of his employer, that business being to park 
that truck for the night. And so you are told that, in the 
first instance at least, he was rightfully upon the prom¬ 
ises. He was an invitee, as long as he was rightfully there 
and invited, and In* was entitled to certain protection af¬ 
forded to invitees. 

Xow, you are told that if the plaintiff's decedent was 
rightfully upon the premises at the time of his injury, the 
defendants, in bring that coal truck into the garage, wore 
under certain duties with respect to the plaintiff's dece¬ 
dent being rightfully upon the premises. That is, plain¬ 
tiff's decedent had a right to expect, and the defendant 
owed the duty under certain circumstances to plaintiff, 
to guide and control the coal truck in backing that truck 
into the garage in a careful and prudent manner and to 
do so at a reasonable rate of speed, to have the truck under 
proper control and to keep a proper lookout for 
40 persons properly and rightfully upon the promises. 

It was also the duty of the driver of that truck under 
certain circumstances, if plaintiff's decedent was an in¬ 
vitee, to guide, drive, and control the truck with due regard 
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for the safely of all persons rightfully upon the promises. 
Duties of that kind persisted and continued as long as the 
plaintiff's decedent was an invitee and rightfully upon the 
premises. 

It is also appropriate for me to say that the plaintiff's 
decedent was under a certain dutv. Tie was required bv 
the law to exercise reasonable care for his own sake, and 
I may also say that, in law. he was charged with the knowl¬ 
edge that trucks wen* customarily moving in and out of 
this garage, moving to the tloor of the garage. So lie 
must ho charged with knowledge of whatever common 
dangers are incident to a place of that kind where trucks 
are in notion and being parked and taken in at night. 

Now. 1 think I should say a further word which may 
be of aid to you in determining whether or not this de¬ 
cedent was rightfully upon the premises at the time he was 
injured. Defendant makes an issue of that point by saving 
that lie was a trespasser and that he was not entitled to 
the protection which is accorded to an invitee. You are 
told that in the first instance, being rightfully upon the 
premises for the purpose of parking this car in the space 
which had been rented to his employer, he had a reason¬ 
able time in which to leave the premises after he had dis¬ 
charged his master's service. What is a reasonable time 
under those circumstances necessarily must be a question 
of fact for this jury. In determining whether or not, as 
the defendants claim, lie had remained on the premises so 
long after finishing tin* business of his master that lie had 
abandoned or lost the privilege of his invitation, or 
47 whether, as defendants claim, he had left the prem¬ 
ises and gone elsewhere for purposes of his own 
and had returned in a manner not incident to his invita¬ 
tion but for purposes wholly of his own, this jury will con¬ 
sider all the facts and circumstances in their consideration 
of the ease and from the facts and circumstances so con¬ 
sidered determine whether or not he was still entitled to 
the protection of a person invited upon the premises, or 
whether he is to be regarded as having destroyed the priv¬ 
ilege of that invitation, or having losl it by reason of his 
conscious actions. 

Mr. Doherty, did you read your prayer? 


CHAl’MAX. K-” A I.. VS. COATES. 


39 


Mr. Doherty: Xo, ii' your Honor please, hut 1 think you 
have covered enough. I would like to have vour IIonor 
state to the jury the question of the Workmen's (*<»»,:- 
p<‘nsation Act. that in tin* event plaintiff lost her.* she re¬ 
serves her riiiht to return to the Workmen's Compensa¬ 
tion Commission. 

Mr. Sasseer: I do not think that has anvthimr to do 
with it. 

The ( ourt: I think that is one of tin* circumstances that 

was given before the jury and they will pronerlv weigh 
it. 

Mr. Dolierty: Will your Honor tell them that’ 

I he ( ourt : ^ cs. i tel! them nov. to we mil tha 1 fact in 
connection with the others. Sha.il 1 n*m! that Inst ruction ! 

Mr. Doherty: I think you have covered enough on that 
point. 

The (ourt: Xow, all that I said with respect to neirli- 
aence as applied to these defendants and the allegations to 
tin* plaint ill s decedent is equally true the oilier way. 
"^ s * ontrihutorv negligence simply means sonic neg- 

1 iirence on the part of plaintiffs decedent which con¬ 
tributed to cause his own injuries. We have a rule of law 
that it two persons are at the same time guilty of negli¬ 
gence and the negligence of eacli contributes to cause the 

injury of one. neither may have any rceoverv against the 

other. 

We divide the responsibility in cases of this kind be¬ 
tween the Court and the jury. It is for the (’ourt to see 
that the proceedings are ordered and to pass upon ques¬ 
tions ot law as they arise in the conduct of the trial; pass 
upon questions relating to the admissibility of evidence: 
and. finally, to advise the jury as to the law which rules 
the case. Tt is the exclusive province of the jury to de¬ 
termine the questions of evidence. It is the duty of tin* 
jury to. take the law as given by the (’ourt and apply it 
to the facts of the case as shown by the evidence. In per¬ 
forming that function it will be necessary for the jury 
to weigh the evidence which you have heard, and in order 
to properly weigh the evidence it may be necessary for you 
to determine matters of credibility with respect to 'the 
several witnesses who have appeared before you. It may 
be necessary for you to determine which of several wit- 
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nesses are more wortliv of belief. In coming to vour eon- 
elusions in that regard you may, and properly should, take 
into account the appearance and demeanor of the witnesses 
while upon the stand, their interest or lack of interest in 
the outcome of the case, their apparent bias or prejudice, 
if any such appears. If you believe that any witness has 
knowingly testified falsely with respect to any matter ma¬ 
terial to the issues of the case and concerning which that 
witness might not reasonably be mistaken, you may, 
4fi if you wish, disregard all or any part of the testi¬ 
mony of that witness. 

Ail that I have now said only emphasizes that it is your 

dntv, and vours alone, to decide the facts in this case. It 

will be vour dutv to return vour verdict which will do full 
• • • 

and exact justice between the contending parties, and I 
am sure it will be your desire that that purpose will be 
accomplished. 

You may take the case. 

Mr. Doherty: Would your Honor state this to the 1 jury, 
that in the event they find that this man Coates was not 
rightfully there at the time, their finding; should be for us.’ 

The Court: I have told them that. If thev find that lie 
was not rightfully there, then the verdict must be for the 
defendant. 

Mr. Sassccr: Of course, the question of ‘rightfully'—1 
think, at the end of it, is rather an elastic one. If your 
Honor could touch just a little upon the question of ‘ right- 
full v.' 

The Court: 1 have fully explained that one of the ele¬ 
ments of plaintiff's case is to show that he was rightfully 
there and had the protection which the law extends to an 
invitee, and I have told them that in tin* first instance lie 
was there rightfullv, and it is for them to sav whether he 
continued to be an invitee. 

A. .Juror: May I ask a question? 

The Court: Yes. 

The Juror: That is as to whether or not there is any tres¬ 
passing sign posted at the entrance of the garage or on 
the side of the garage? 

The Court: I do not think there has been any tes- 
p() tinionv to that effect. 

Mr. Doherty: I think it would make no difference 
whether there were or not. 
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Mr. Sasseer: I think we are getting into a matter of 
law. 

The Court: When we say ‘trespasser,* we mean one who 
is not rightfully upon the premises. One who is right¬ 
fully upon the premises is there either because he is an 
invitee to he there for the purposes of the one who main¬ 
tains the premises, or he is there by some license given by 
the owner who maintains the premises. And so, here, I 
have told vou that in the lirst instance he was an invitee 
because he was invited to come there in the interests of 
his employer, and the question which has been raised by 

Mr. Dohertv and which is for vour decision is whether 
• • 

or not by remaining there for some period of time, as dis¬ 
closed by the evidence, after he and the driver had parked 
the truck for the night, he lost the rights which extend to 
an invitee, or whether or not by going elsewhere upon his 
own mission and returning to the premises he had lost 
those rights. 

If one is a trespasser it is because he has no right to be 
upon the premises, either by invitation, expressed or im¬ 
plied, and no license given by the owner who owns or op¬ 
erates the premises.” 

and the jury found a verdict in favor of the plaintiff in the 
sum of $5,000.00. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf 
of defendants. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before the jury retired to consider 
of its verdict, and because the matters and things 
51 hereinbefore recited are not matters of record, in 
order to make the same a part of the record herein, 
which is hercbv ordered, so that the defendants mav have 
their case reviewed on appeal, the parties, by their attor¬ 
neys of record, hereby approve the foregoing Statement of 
Evidence. 

Approved: 

JAMES R. MURPIIV, 

Attorney for Plaintiff. 
CORNELIUS H. DOHERTY, 
Attorney for Defendants. 
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1. Declaration. 

2. Plea. 

3. .Joinder in issue. 

4. Verdict. 

5. Judgment. 

(i. Motion to set aside verdict. ... 

7. 1 Memo over nil ini*’ motion and entcrinjr .judirment. 

S'. Memorandum: Notice of appeal, undertaking on ap- 
approved and filed, statement of points. Statement ol 
F.videuce signed, liled and made a part ol record, 
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District Uourt of the United States 
for the District of Columbia 

Unitko States ok America, 

District of Columbia, ss: 

{ Charles E. Stewart. Clerk of the District Court ot the 
Palled States for the Distriet of Columbia, hereby cor- 
tifv the foregoing pajres numbered from 1 to o2, both ill- 
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elusive, to be a true and correct transcript of the record, 
according 1o directions of counsel herein filed, copy of 
which is made part of this transcript, in cause Xo. SJS40 at 
Law, wherein Eleanor Mae ('oates. Administratrix of the 
Instate of Warlield !). Coates, deceased, is Plaintiff and 
Annette S. Chapman and J. Barrett Carter, Trustees under 
the will of dames Edward Miller Chapman, deceased, are 
Defendants, as the same remains upon the files and of 
record in said Court. 

In Testimony "Whereof, T hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 20th dav of Februarv, 1040. 


(Seal) 


C. E. STEWART, 
Clerk. 


Endorsed on cover: Xo. 7(111 Chapman, et al.. Appel¬ 
lants. vs. Coates, Admx. Cnited States Court of Appeals 
for the District of Columbia Filed Feb 21 1940 Joseph 
W. Stewart, Clerk. 
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IN THE 


tHniteti States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 

January Term, 1940. 

No. 7611. 

Annette S. Chapman and J. Barrett Carter, Trus¬ 
tees Under the Will of James Edward Miller 
Chapman, Deceased, Appellants , 

v. 

Eleanor Mae Coates, Administratrix of the Estate 
of Warfield D. Coates, Deceased, Appellee. 


BRIEF OF APPELLANTS. 


JURISDICTIONAL STATEMENT. 

The judicial proceedings in the present case orig¬ 
inated in the District Court of the United States for 
the District of Columbia where the appellee, on Feb¬ 
ruary 8, 1938, filed a Declaration in Three Counts (R. 
1-11), alleging that the appellants ’ negligence caused 
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the death of the appellee’s intestate and claiming' dam¬ 
ages in the sum of Ten Thousand Dollars ($10,000.00), 
and to this Declaration the appellants filed a Plea (R. 
11-12) in which they denied any negligence, and fur¬ 
ther that the appellee’s intestate was injured in a place 
where he had no privilege of being. 

This cause came on for hearing before the Court and 
a jury on the 30th day of November, 1939, and on the 
4th day of December, 1939, a judgment was entered 
aghinst the appellants in the sum of Five Thousand 
Dollars ($5,000.00) besides costs. 

A Motion to set aside the verdict was filed on De¬ 
cember 11, 1939 (R. 13-14), and on the 15th day of 
January, 1940, the motion to set aside the verdict and 
for judgment was denied, and on the 23rd day of 
January, 1940, a notice of an appeal to the United 
States Court of Appeals for the District of Columbia 
was filed and a supersedeas bond approved and filed 
on January 26, 1940 (R. 14-15). 

The jurisdiction of the District Court of the United 
States for the District of Columbia is governed by 
Title 18, Chapter 3, Section 44 of the Code of Laws 
for the District of Columbia, and the appeal to this 
Court is governed by Title 18, Chapter 2, Section 26 
of the Code of the District of Columbia, Complete to 
March 4, 1929. 

STATEMENT OF THE CASE. 

This case arises out of an accident which occurred 
on the 14th day of May, 1937, in which one Warfield 
I). Coates was injured, and which injury subsequently 
caused his death on May 17, 1937 (R. 16). 

The appellants were the operators of what is known 
as the Chapman Coal Company, and in connection with 
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the coal company had a private garage in which it 
stored its trucks, and, in addition to the trucks owned 
by the coal company, it rented out space to the J. B. 
Kendall Company sufficient for three trucks to be 
parked. These trucks were parked next to the left 
hand wall, looking in from the entrance, directly be¬ 
hind each other, and on the right side of the garage 
was a truck owned by the Beacon Sign Company. 

The decedent was employed by the J. B. Kendall 
Company as a helper on one of their trucks, which was 
operated by Reuben Harris, and he had been so em¬ 
ployed for about three weeks. These trucks were 
brought to the Chapman garage between four-thirty 
and five o’clock each evening, at which time the driver 
and the helper were through for the day, and they 
would go home and would not return again until the 
following morning to take their trucks from the Chap¬ 
man garage to the warehouse of the J. B. Kendall 
Company. 

On the evening of the 14th of May, 1937, Reuben 
Harris parked his truck, and a few minutes later a 
truck operated by Sam Hill, who had a helper by the 
name of Berry Mitchell, parked five feet in front of 
his truck; that Harris, Hill, Mitchell and the decedent 
talked for a few minutes and the decedent then left 
the garage and went out to a store and bought a bottle 
of 7-Up, and returned in a few minutes (R. 17); that 
on the decedent’s return he, Harris, Hill and Mitchell 
went behind one of the J. B. Kendall Company’s trucks 
where the decedent commenced telling stories, and, 
after they had been there for some time, about 5:15, 
a truck owned by the Chapman Coal Company, loaded 
with coal, commenced to back into the garage and 
would have to pass the trucks of the J. B. Kendall 
Company to arrive at its destination, and, as it was 
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passing the first Kendall track, the running bar on the 
side of the Chapman truck contacted the side of the 
Kendall truck behind he cab and moved it approxi¬ 
mately five feet, catching the decedent against the tail¬ 
board of the forward truck and the radiator of the 
truck he was leaning against, injuring him, and which 
injury subsequently caused his death. 

The appellee called Reuben Harris, Sam Hill and 
Berry Mitchell, the three persons present at the time 
the decedent was injured, and each one of these wit¬ 
nesses testified that after they parked their truck they 
were through for the dav and alwavs left immediately 
but that this evening they arrived at approximately a 
quarter to five and that after the decedent had been 
there four or five minutes that he left and went to the 
store and got a bottle of 7-Up and came back into the 
garage and went behind the truck and was telling 
stories at the time he was injured. 

i Reuben Harris stated that he heard someone back¬ 
ing in but did not know who it was, and that the Chap¬ 
man truck was a five-ton truck and was loaded with 
coal, and that when the truck was backed into the 
garage he heard someone say: “Come on back” but 
did not know who it was and did not look around to 
see who it was; that he did not see the Chapman Coal 
truck when it hit the Kendall truck but he knew it 
stopped and it backed the Kendall truck so that the 
four wheels skidded (R. 16-19). 

Louis Sam Hill, the driver of the Kendall truck 
which was struck, stated that he put the emergency 
brake on and when the Chapman truck was backed in 
they were standing at the rear of his truck and that 
the distance between the rear end of his truck and the 
front end of Coates' truck was about five feet, and 
that he heard someone say: “Come on back here.”, 
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and the next thins*' he knew the coal truck hit his truck; 
that it struck his truck back of the cab and caught 
Coates right in between the two trucks; that the Chap¬ 
man truck stopped right where it hit and they hol¬ 
lered; that the truck stopped immediately (R. 19-22). 

Berry Mitchell testified that at the time of the acci¬ 


dent he was leaning on the Harris truck listening to 
the decedent and then he saw the Chapman truck back¬ 
ing in; that it was backing in from the right-hand side; 
that he heard “Come on back" and did not pay any 
attention to it, for he did not think it was going to hit 
Hill's truck; that it was a regular occurrence for the 


coal trucks to be backing in and had seen them back¬ 
ing in there before; and all at once he kind of jumped 
and Hill said: “Watch out”, and by that time it had 
hit on the tail-gate and caught the decedent between 
the back of the Hill truck and the front of the Harris 


truck: that he was not watching all the time it was 
backing in but that he was facing the other wav and 
listening to the decedent; that the Chapman truck 
stopped immediately; that the Chapman truck was 
piled up with a load of coal and was making quite a 
bit of noise and he knew that it was coming back (R. 
22-24). 

Certain other witnesses were called by the appellee 
not necessary to the disposition of this appeal, and 
after which appellee rested, and a motion for a di¬ 
rected verdict was made on behalf of the appellants 
on the ground that no negligence of any kind was 
shown on the part of the appellants, and even if there 
were any negligence on the part of the appellants that 
the decedent was a trespasser at the time and that 
even though he was a licensee that the only duty which 
was owed to the decedent was not to willfully or in- 
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te'ntionally injure him after appellants knew of his 
presence (R. 25). 

The Court stated (R. 27) that it was a case for the 
jury to decide whether or not the decedent had had a 
reasonable time to depart from the premises after he 
left the truck (R. 27), and an exception taken with 
leave to renew the motion at the end of the case (R. 
28). 

Thomas Edward Hall, called as a witness for the 
appellants, testified that he was employed by the Chap¬ 
man Coal Company for fifteen years, and that he was 
backing his truck in the garage to park it for the night 
at about five-fifteen, and that when the truck was 
loaded he always backed in, and that he could not see 
id back of him; that Mr. Collis was directing him in 
backing tip, and the only truck he could see was the 
Beacon Sign truck on his left; that he was traveling 
backward about a mile and a half or two miles an 
hour, just barely moving; that he stopped when some¬ 
one hollered and that his truck did not move after 
somebody hollered, and that the first time he saw any 
of the men in the garage was when he got out of the 
truck and saw them taking the decedent out. 

On cross-examination he stated that he could not 
see on the right side, and when he was backing he was 
depending entirely upon what Mr. Collis was telling 
him; that Mr. Collis was standing in front of the truck 
on the right side; that there was enough space for him 
to have gotten through; that before he started to back 
ifito the garage he glanced in and saw the Kendall 
trucks and the Sign truck and stated that he did not 
see any men there at all and that there was approxi¬ 
mately fifteen or eighteen inches on each side of the 
truck (R. 28-30). 
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William A. Collis testified that lie was the General 
Superintendent of the Chapman Coal Company and 
that three trucks of the Kendall Company were parked 
in the carafe: that tliev generally go out in the morn- 
ini*’ about seven-thirty and come in in the evening 
about four-thirtv; that he staved around the garage as 
a part of his duties to look after the trucks, and that 
on this particular evening he saw decedent and Berry 
going out of the garage together; that when all the big 
trucks come in they pull down in the alley and then 
back up this incline entering the garage leading out of 
the alley, so that when he saw Hall pull down the alley 
he went out of the office to the driveway and walked 
across the entrance to the garage and that he looked 
into the garage, and that when he looked back into the 
garage he did not see anyone in the garage and he had 
a good vision, for there was plenty of light, and that 
if the men were there they were not in sight of the 
driver or himself; and that he then flagged Hall back; 
that he was going very slow and he had no indication 
that there was anybody in the garage until someone 
hollered, and that Hall stopped immediately, for he was 
not going over two or three miles an hour. 

Collis testified that he did not think that the drivers 
brought their helpers with them all the time but the 
majority of the time they did; that they brought the 
men with the trucks there and then went on about 
their business, and then in the morning they would 
come to get them at a stated time, and on cross-exam¬ 
ination he reiterated the fact that he had looked into 
the garage and that the driveway was perfectly clear 
(R. 30-32). 

The appellants then renewed their motion for a di¬ 
rected verdict, which had been made at the close of 
the appellee’s case, and the Court overruled the mo¬ 
tion, with an exception. 
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STATEMENT OF POINTS. 

! 1. The Court erred in denying appellants’ motion 
for a directed verdict at the close of the appellee’s 
case. 

■■ 2 . The Court erred in denying appellants' motion 
for an instructed verdict at the close of all the evi¬ 
dence in the case. 

3. The Court erred in denying appellants’ instruc¬ 
tions one, two and three. 

'4. The verdict and judgment is without evidence to 
support it. 

5. That the Court erred in denying appellants’ mo¬ 
tion to set aside verdict and enter judgment for the 
appellants. 

! SUMMARY OF ARGUMENT. 

1. The Declaration alleges certain specific acts of 
negligence on the part of the appellants and the bur¬ 
den was on the appellee to show facts constituting 
negligence on the part of the appellants, and further 
that the appellants had knowledge of the decedent’s 
presence in the garage, and that appellee failed to pro¬ 
duce any evidence of either, and the appellants’ motion 
for a directed verdict at the close of appellee’s case 
should have been granted. 

2. The evidence on behalf of the appellants disclosed 
that the truck was being operated backward slowly in 
the garage owned by the appellants approximately one- 
half of an hour after the decedent’s work was done, 
and after the foreman of the appellants had looked 
into the garage without ascertaining the presence of 
the decedent, and, no negligence being shown on the 
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part of the evidence for the appellee, and undisputed 
testimony on the part of both the witnesses for the 
appellants and appellee showing that the decedent’s 
work was finished and that he had left the premises 
for his own convenience, that the appellants were en¬ 
titled to an instructed verdict at the close of all the 
evidence in the case. 

3. The evidence, as disclosed by the record, clearly 
shows that the decedent was a trespasser or, at the 
most, a licensee, and the only duty owed by the appel¬ 
lants to the decedent, it appearing that there was no 
testimony imputing knowledge of his presence to the 
appellants, was to refrain from willfully or intention¬ 
ally injuring the decedent, and that the Court erred 
in refusing to grant appellants’ instructions one, two 
and three. 

4. A motion to enter judgment for the appellants was 
filed within the time allowed by the rules (R. 13), and, 
it appearing that there was no evidence of any kind 
showing negligence on the part of the appellants, at 
most it being an error of judgment, and there being 
no evidence that the appellants had any knowledge of 
the presence of the decedent, and it not being shown 
that the appellants willfully or intentionally injured the 
decedent, that the judgment for the appellee should 
have been set aside and judgment entered for the ap¬ 
pellants. 
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ARGUMENT. 

The Court Erred in Denying Appellants’ Motion for a 

Directed Verdict at the Close of Appellee’s Case. 

In each count of the Declaration (R. 1-12), the appel¬ 
lee alleges that he was standing between the Kendall 
trucks, where he had a lawful right to be, and that 
the appellants stored, parked or permitted to be stored 
or parked automobile trucks in such a manner as to 
provide insufficient and inadequate space or area 
through which trucks of the appellants and others law¬ 
fully using said garage might safely enter and leave the 
building, and that the appellants, through their agents, 
servants and employees, did, at the said time and place, 
carelessly, negligently and recklessly operate their 
said truck at a greater rate of speed than was reason¬ 
able and proper and did fail to keep a proper lookout 
and did fail to operate the said truck within the space 
or area of said building reserved for driving, and the 
said appellants, at the said time and place, did further 
carelessly, recklessly and negligently so operate, con¬ 
trol and guide their said large automobile truck loaded 
with several tons of coal, in reverse gear, from the 
said alleyway into and within the said garage building 
or premises, that the said truck was caused to collide 
and did with great force collide with and strike one of 
the trucks of the said Kendall Company, causing in¬ 
jury to the decedent, and in both the second and third 
counts allege that the appellants had knowledge of the 
presence of the decedent, and further that the dece¬ 
dent was in the course of his employment at the time 
that he received the injury which caused his death. 

Evidence for the appellee (R. 16-25) covers the tes¬ 
timony of all the eye-witnesses to the accident, and 
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each one of these witnesses testified that they left the 
J. B. Kendall Company warehouse at four-thirty and 
that it would take approximately fifteen minutes to 
go to tlie Chapman garage where they would park their 
truck and that they were then through for the day, 
and that it would not be necessary for them to return 
to get the trucks until the following morning, and that 
on this particular evening the decedent, after remain¬ 
ing in the garage for approximately five minutes after 
he had gotten off the truck, left the premises of the 
Chapman Coal Company, went out through the alley 
to a store on the other side of the street and obtained 
a bottle of 7-Up and then returned to the garage where 
he and three witnesses for the appellee got behind one 
of their large trucks and where the decedent was tell¬ 
ing stories. 

Each one of the witnesses for the appellee testified 
that it was the usual thing for trucks loaded with coal 
to back into the garage to a point where they would 
park for the night, and that they had heard the Chap¬ 
man Coal truck backing into the garage and heard 
someone say: “Come on back”, and each one of the 
witnesses stated that appellants’ truck stopped imme¬ 
diately when they hollered and there is no testimony 

of anv kind from any of these witnesses which would 
• * 

indicate that the truck was moving fast or that it was 
improperly operated, and the most that can be gath¬ 
ered from the testimony, so far as the operation of 
the truck is concerned, is that there was an error in 
the judgment of the operator of the truck in steering 
it back into the garage, and the Court, in overruling 
appellants’ motion for a directed verdict (R. 27), 
stated that he was convinced that the decedent was an 
invitee at the time he brought the truck to the garage, 
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and that lie had a reasonable time to depart from the 
premises, and what would he a reasonable time would 
be for the jury to decide from the evidence and all the 
circumstances. 

it is the appellants’ contention that, conceding that 
the decedent was an invitee to the garage of the ap¬ 
pellants, this invitation was merely for the purpose of 
combi": in with the trucks and that this invitation 
ceased when that work was finished, and that when 
the decedent left the garage, whether to obtain a soft 
drink or liquor, that lu* went out of the garage and 
that the invitation was terminated, and that when he 
came back into the garage for some purpose of his 
okvn, whether to drink a soft drink, liquor or to tell 
stories, that lie was a trespasser or a licensee, to whom 
the appellants owed no duty, except to refrain from 
willfully or intentionally injuring him. 

In the case of Annie L. Tobin v. Pennsylvania Rail- 
rbarf Company, 00 Apps. D. C. 202, 100 Fed. (2nd) 435, 
the Court said: 

“The rule applicable in tbe District of Colum¬ 
bia on a motion for a directed verdict in an action 
founded upon negligence, is that tbe evidence must 
be construed most favorably to the plaintiff; to 
this end he is entitled to the full effect of every 
legitimate inference therefrom; if upon the evi¬ 
dence, so considered, reasonable men might differ, 
the case should go to the jury: if, on the other 
hand, no reasonable men could reach a verdict in 
favor of the plaintiff, the motion should be 
granted: a mere scintilla of evidence is not suf¬ 
ficient: the question is not whether there is any 
evidence, but whether there is any upon which a 
jury can properly proceed to find a verdict for the 
party upon whom the onus of proof is imposed; 
the burden being upon the plaintiff to establish 
the negligence and injury alleged, if the evidence 
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fails adequately to support either element, the mo¬ 
tion should be granted.” 

Giving to the evidence introduced by the appellee 
every legitimate inference that it is possible to draw, 
there is not one iota of evidence which would indicate 
negligence on the part of the appellants. It was their 
own private garage but rented out space for three or 
four trucks, and, according to the testimony of the wit¬ 
nesses for the appellee, when the trucks were parked 
they were through for the day, and immediately left 
the premises. The appellants impliedly invited the 
employees of J. V*. Kendall Company to come to the 
garage, park the trucks and give them a reasonable 
time within which to leave the promises, and when they 
returned the following morning to take the trucks out 
they were invitees for a sufficient length of time to 
start the trucks and to leave the premises with their 
trucks. 

The Court was asked, on the motion for a directed 
verdict, to sav as a matter of law that there is no neg- 
ligence on the part of the appellants, and further, even 
if there were negligence on the part of the appellants, 
that the fact that the decedent had left the premises, 
and had been off the premises for approximately five 
minutes, and returned to the premises for some pur¬ 
pose of his own, entirely foreign to the business of his 
employers, and having no connection whatever with 
the appellants, that he was a trespasser or a licensee, 
to whom the appellants owed no duty other than to re¬ 
frain from willfully or intentionally injuring him. The 
witnesses for the appellee at no time state that they 
could he seen behind the truck or that the appellants 
had knowledge of their presence, and that at the most 
their testimony indicated an error in judgment on the 
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part of the operator of the truck. We are not dealing 
with the hacking of a vehicle on a public highway, which 
is governed by certain motor vehicle regulations, but 
entirely upon the duty which a property owner owes 
to'a person who is on the premises without his knowl¬ 
edge or consent. 

In Bran an v. Wiinsaft, ”>4 Apps. 1). 0., Page 374, 298 
Fed. 833, the Court said: 

“We now come to the consideration of whether 
an invitation to enter mav he implied from fre- 
quent entrance and user. The most that can be 
implied from entrance and user is a bare permis¬ 
sion. A permission, whether express or implied, is 
not an invitation to enter or use, and establishes 
1 no higher relation than that of mere licensor and 
licensee. * * * 

Persons engaged in business may be considered 
as inviting the public to do business with them, 
and to enter their stores or places of business for 
that purpose: but it can hardly be said that that 
invitation is broad enough to include those who 
have no business to transact, and enter from 
curiosity or for their own interest, convenience, or 
gratification.” 

In Cooley on Torts, 3rd Edit., Vol. 2, Page 1265, is 
the following: 

“An invitation may be inferred when there is a 
! common interest of mutual advantage, a license 
when the object is the mere pleasure or benefit of 
the person using it.” 

Tn Cooley on Torts, 4th Edit. Section 440, is the 
following: 

“In such cases the plaintiff must not only show 
an invitation, express or implied, but also that at 
the time the injury was received he was in a part 
into which he was invited to go, and that he was 
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using tlie premises in a manner authorized by the 
invitation. Citing Kyerson v. Bathgate, 07 X. J. 
Law 337, 51 Atl. 70S. 

It is the general rule that ‘the liability of an in- 
viter* is eireumseribed by the invitation, and does 
not extend to persons invited whose injuries are 
received while using the premises not within the 
limits of the invitation. * * * 

To come under an implied invitation, as distin¬ 
guished from a mere license, the visitor must come 
for a purpose connected with the business with 
which the occupant of the premises is engaged, or 
which he permits to be carried on there. There 
must be some mutuality of interest in the subject 
to which the visitor's business relates, although 
the particular business which is the object of the 
visit mav not be for the benefit of the occu¬ 
pant. * *’ * 

The distinction between a visitor who is a mere 
licensee and one who is on the premises by invi¬ 
tation turns largely on the nature of the business 
that brings him there, rather than on the words 
or acts of the owner which precede his coming. 
Permission involves leave and license, but it gives 
no right. The permission or license is a justifica¬ 
tion of his entrv, and while he is not technically a 
trespasser, yet the duty of the owner to guard him 
against injury is governed by the rules applicable 
to trespassers. Citing Milauskis v. Terminal Co., 
286, Ill. 547, 122 X. E. 78. * * * The servant of an 
independent contractor who is doing work upon 
the premises, under contract with the owner, is an 
invitee of such owner, but only while engaged in 
such work.” 

In Coirart v. il Irrhs. 131 Tex. 36, 111 S. \V. (2nd) 
1105, the Court said: 

“In determining whether one is an ‘invitee ? or 
* licensee’ the general test is whether he had pres- 



i out business relations with owner of the premises 
which would render his presence of mutual aid to 
both, or whether his presence there was for his 
own convenience, or on business with others than 
the owner, and, in the absence of some relation 
inurine; to the mutual benefit of both, he is a li¬ 
censee.'’ 


In Garni v. O'Conuor. bit X. J. Law, 1(52, X. J. Court 
of Appeals, 122 Atl. 843, the Court said: 

“The rule is thoroughly established in this State 
that the liability of the owner or occupier of prem¬ 
ises who expressly or impliedly invites others to 
enter thereon is only co-extensive with his invita¬ 
tion: his duty of care is limited to that, and when 
the limits of the invitation is exceeded, it ceases, 
except as to acts willfully injurious.” 


In Wright v. The General Ceramics Co., X. J. case, 
120 X. J. Law 33, 197 Atl. 899, the Court said: 

“It is, of course, well established that the liabil¬ 
ity of an invitor is circumscribed by the invitation 
i and does not extend to invitees whose injuries are 
received while using the premises not within the 
limits of the invitation, and the mere passive ac¬ 
quiescence by tin 1 owner in a certain use of his 
property imposes u<> obligation upon him to keep 
it in a safe condition for the benefit of the user.” 


In Kraus v. Carter Coal Co.. Supreme Court of Ap¬ 
peals of West Virginia, decided October 17, 1939, re¬ 
ported in 3 S. E. (2nd) 117, the Court said: 

“Defining the duties of a licensor to a licensee 
i has proven difficult. Pollock, Torts, 13th Edit. 
P.P. 343, 548; 45 C. J. Xegligenee, Sec. 201. But 
whatever those duties, the law is settled that the 
only one extending beyond the scope of the license 
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to a position on tin* licensor's property where the 
licensee would not reasonably be expected, is to 
abstain from wilfully injurin'*; him: lie has then 
become, in legal effect, a trespasser. Restatement, 
Torts, Yol. 2, Sec. 341, Par. (b) P. 931.” 

In Brett v. Century Petroleum Inc., 302 Ill. App. 99, 
23 X. K. (2nd) 359, the Court said: 

“If appellee was a mere licensee and went upon 
appellant's premises for purposes of his own and 
not for any purpose connected with the business of 
appellant, he cannot recover without proof that 
appellant knowingly and wilfully injured him. The 
owner of premises owes no duty to exercise ordi¬ 
nary care to keep bis premises in a reasonably safe 
condition to persons who may be upon such prem¬ 
ises as mere licensees.” 


In the case of Flatley v. Anne Garage ('<>.. 19G Iowa 
82, 194 X”. AY. 180, the plaintiff and her husband, and 
the owner of the garage with his wife, entered the 
garage on a social visit, and, after the visit was over, 
the plaintiff left the garage and was out on the street 
waitin'* 1 for her husband, when a child who was with 
the plaintiff broke away and ran back into the garage, 
and the plaintiff followed into the garage in order to 
get her child, and was injured, and the Trial Court re¬ 
fused to direct a verdict for the defendant, and the 
Court of Appeals said: 

“The Trial Court erred in refusing to sustain 
the motion to direct verdict on the ground that ap¬ 
pellee was a mere licensee on the premises at the 
time of the accident in question. Perhaps it might 
be argued with some plausibility that when the 
Flatley families together entered the garage, not 
for any business purpose, but to visit a few min- 
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i utcs with Woolgar aiul his wife, appellee was, in 
that instance, an invitee. But it certainly cannot 
! he said that, after appellee was through with the 
people inside, and came out of the garage and 
was waiting to go somewhere else, she had any 
invitation by appellants to again enter the garage. 
The door was open and she could enter at her own 
risk: but she could not hold appellants liable for 
1 the accident that befell her in so attempting to 
enter. Appellee's attempt to enter the garage 
was for the purpose of getting her bov, which was 
strictly a personal errand of her own, concerning 
! which appellants had nothing whatever to do. 

We think the conclusion is inescapable that ap- 
i police was a licensee on the premises at the time 
of the injury. As such licensee she is not entitled 
1 to recover. On that point we will simply cite 
Keeran v. Spurgeon Mercantile Co., recently de¬ 
cided. 194 Iowa 1240, 191 X. W. 99, wherein this 
question is discussed and many cases cited on the 
proposition.” 

To the same effect is ('order v. Lane, IS Tenn. App. 
51, 72 S. W. (2nd) 570. 

In the Restatement of the Law of Torts, Yol. 2, Sec¬ 
tion 343c, P. 942, it is said: 

“A business visitor ceases to be such after the 
expiration of a reasonable time in which to accom¬ 
plish the business purposes of the visit. Whether 
lie becomes a trespasser or a bare licensee, de¬ 
pends upon whether the possessor does or does 
not consent to his remaining thereafter.” 


In Thalhimer v. Casci , 100 Ya. 439, 1(58 S. E. 433, the 
Court said: 


“A trespasser or bare licensee takes the situa¬ 
tion as she finds it. The duty to each is the same. 
Xo provision is required. Of course, no wanton 
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or willful injury cun bo inflicted. Beyond this she 
must depend upon herself.” 

In Walker v. Potomac /?//. Co., 105 Va. 220, 53 S. E. 
113, the Court said: 

“The general rule is that a landowner does not 
owe to a trespasser (and the same is true of a bare 
licensee) the dutv of having his land in a safe con- 
dition for a trespasser to enter upon. The latter 
has ordinarily no remedy for harm happening to 
him from the nature of the property upon which 
he intrudes, and he takes upon himself the risks of 
this condition of the land, and to recover for an 
injury happening to him he must show that it was 
wantonly inflicted, or that the owner or occupant 
being present could have prevented the injury by 
the exercise of ordinary care after discovering the 
danger.” 

In Awblo's Admu.r. v. Yt. Assoc.. 101 Yt., Page 44S, 
144 Atl., 400, at the close of the evidence, the defendant 
moved for a directed verdict on various grounds, one 
of which was that the record shows no actionable negli- 
gence on the part of the defendant. The motion should 
have been granted, the Court saying: 

‘‘It is fundamental in the law of negligence that 
an action will not lie unless the relation of the 
parties are such that the person charged owes a 
duty to the person injured. This duty must be 
owed directly to him or to a class to which he be¬ 
longs. Even though the act or omission complained 
of involved the breach of a duty owned to someone 
else, but not to the person injured, the latter has 
no action.” 

A consideration of the above citation indicates that 
the owner of premises may use them in any manner 



ho, soos fit, subject to his duty to exercise ordinary care 

to 1 make them reasonably safe for persons who may 

come then 1 bv his invitation. He owes no such dutv to 
• • 

persons who come without invitation or to persons 
whose presence could not be reasonably anticipated, 
and as the evidence showed that the decedent had a 
reasonable time to leave the premises after he finished 
his work, because lie actually and in fact did leave the 
premises, and as there was no evidence tending to show 
that the appellants permitted the decedent to remain 
on the premises after parking the truck or to return 
toitlie premises at any time that lu* desired, and no evi¬ 
dence tending to show that the decedent could have 
been seen by the* appellants, or that his presence was 
known to- the appellants, and in addition to the fact 
that no acts of negligence were testified to, it was the 
plain duty of the Trial Court to direct a verdict for the 
appellants. 

The Court Erred in Denying- Appellants’ Motion for an 
Instructed Verdict at the Close of All the Evidence 
in the Case. 

After the appellants’ motion for a directed verdict 
at ;tiit* close of the appellee's evidence was denied, with 
leave to renew the motion at the close of all the evi¬ 
dence in the case, the appellants produced the driver 
of their truck (R. 28), who states that he had been 
working for the company for fifteen years, and that 
it iis the usual thing to drive the small trucks into the 
gahige but that tliev alwavs backed the big trucks, and 
that on this particular evening he looked back into the 
garage before he started to back, and that he saw no 
one in the garage and that he could not see in back of 
his truck, which was loaded with coal, and he was di- 
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reefed back bv Mr. Collis. He stated that he was 
traveling backward about a mile and a half or two 
miles an hour, just barely moving, and that he stopped 
immediately upon hearing someone holler. 

William A. Collis (R. 30) stated that he was the Gen¬ 
eral Superintendent of the Chapman Coal Company, 
and stated that he saw the decedent going out of the 
garage after parking the truck, and that before the 
truck was backed up he looked back into the garage and 
did not see anyone in the garage, although he had good 
vision and there was plenty of light, and that he then 
flagged Hall back; that Hall was going very slow and 
he had no indication that there was anvbodv in the ga- 
rage until someone hollered, and Hall stopped imme¬ 
diately, and he was not going over two or three miles 
an hour. Mr. Collis further stated that when the em¬ 
ployees of J. B. Kendall Company came in with their 
trucks that they went on about their business, and that 
thev would come back in the morning at a stated time. 
On cross-examination he said that he always looked 
into the garage to make certain that everything is 
clear, for there might have been a car on the wash rack, 
and that he always stops to look and see if there is 
anvthing in the wav, for he knew the driver could not 
see back of him and that this particular evening the 
driveway was perfectly clear. 

This being all of the evidence on behalf of the ap¬ 
pellants, the motion for a directed verdict was renewed 
and denied by the Court, with an exception. 

If there was anv inference of anv negligence on the 
part of the appellants to be taken from the testimony 
introduced on behalf of the appellee, then this was 
overcome by the clear and unrefuted testimony of the 
witnesses for the appellants that the truck was being 


operated backward at about two miles an hour, just 
barely moving, and if the bar on the side of the Chap¬ 
man truck caught the side of the J. B. Kendall Com¬ 
pany truck, certainly it could not be said that this was 
negligence, or, at least, the failure to use the care 
which was required on the part of the appellants on 
their own private premises. 

' The testimony on behalf of the appellants further 
clearly shows by undisputed evidence that the em¬ 
ployees of the appellants had no knowledge whatever 
of the presence of the decedent on the premises. Both 
witnesses testified that they looked into the garage, 
which was well lighted, prior to backing the truck into 
the garage, and that they did not see the decedent, and 
there is not the least indication on the part of the wit¬ 
nesses for the appellee that the appellants, or their 
employees, saw the decedent, other than when lie was 
leaving the premises, or that they had any knowledge 
of his return and his presence behind this truck. The 
evidence clearly shows that his work was done when 
the truck was parked, and that immediately upon 
parking the truck he left the premises every evening, 
and conceding to the decedent the fact that he had a 
reasonable time to leave the premises, surely, as a 
matter of law, it could be said that he had a reasonable 
time to leave the premises, for all the testimony clearly 
showed that he did leave the premises, and it was a 
question for the Court to say, as a matter of law, that 
the decedent was a trespasser or licensee and that the 
burden was on the appellee to show that the appellants 
knew of his presence on the premises and that they 
willfully or intentionally injured him, and that having 
failed to show these facts that there was no evidence 
upon which to submit these questions to the jury, and, 
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in accordance with the cases previously cited, the mo¬ 
tion for a directed verdict at the close of all the evi¬ 
dence should have been granted. 

The Court Erred in Denying Appellants’ Instructions 

One, Two and Three. 

The appellants’ instruction number one (R. 33) is 
as follows: 

“The jury is instructed, as a matter of law, that 
the plaintiff has failed to prove any negligence on 
the part of the defendants, and that your verdict 
must be for the defendants.” 

This is merely a reiteration of the motion for a di¬ 
rected verdict made at the close of all the evidence in 
the case, and the Court erred in denying this instruc¬ 
tion, and an exception was duly noted. 

The appellants asked the Court to instruct the jury 
as follows: 

“The jury is instructed that the burden of proof 
is on the plaintiff to show, by a preponderance of 
the evidence, that the injury to the plaintiff’s de¬ 
cedent, which caused his death, was caused by the 
willful and intentional act on the part of the de¬ 
fendants, and unless you find from the evidence 
that the injury to the plaintiff’s decedent, which 
caused his death, was the willful and intentional 
act of the defendants, then your verdict must be 
for the defendants.” 

This instruction was based upon the fact that the evi¬ 
dence showed conclusively that the decedent, at the 
time he received his injury, was not on the appellants’ 
premises by invitation, either express or implied, and, 
not having knowledge of the decedent’s presence, the 
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appellants owed no duty to the decedent, other than 
to refrain from willfully or intentionally injuring the 
decedent, and this fact is clearly decided in the afore¬ 
mentioned cases. 

The appellants requested the Court to instruct the 
jury as follows: 

“The jury is instructed that the defendants owe 
no duty to a person on their premises without 
their consent, and the only obligation on the part 
of the defendants is that they do not willfully and 
intentionally injure that person after they have 
become aware of his presence on the premises, 
and if you find from the evidence in this case that 
the defendants were unaware of the presence of 
the plaintiff’s decedent, prior to the time he sus¬ 
tained the injury which caused his death, then 
your verdict must be for the defendants.’’ 

The facts as disclosed bv the record herein elearlv in- 

• •> 

dicate that the three instructions set out above were 
properly requested and substantiated by the facts and 
the law, and the Court erred in refusing to grant these 
instructions. 

The Court Erred in Denying Appellants’ Motion to Set 
Aside the Verdict and Enter Judgment for the 
Appellants. 

The appellants filed their motion for judgment based 
upon Rule 50 (b) of the Rules of Civil Procedure for 
the District Courts of the United States, which states 
that whenever a motion for a directed verdict, made 
at the close of all the evidence, is denied, or, for any 
reason, is not granted, the Court is deemed to have 
submitted the action to the jury subject to a later de¬ 
termination of the legal questions raised by the mo- 
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tion. They may, within ten clays after the reception 
of the verdict, move to have the verdict and any judg¬ 
ment entered thereon set aside, and to have judgment 
entered in accordance with their motion for a directed 
verdict and this motion for judgment may accompany 
a motion for a new trial. 

The Declaration alleged certain acts of negligence, 
not one of which was proven l>v anv legitimate evi- 
deuce or by any evidence from which any inference 
might have been derived, nor was there any evidence 
to bear out the allegations contained in the Declara¬ 
tion that the decedent was lawfully on the premises, 

nor anv evidence which would indicate in anv wav that 
• • * 

the appellants had knowledge of the decedent’s return 
and that he was present behind one of his employer’s 
trucks, and there being a failure on the part of the 
appellee to show that the appellants had failed to ex¬ 
ercise ordinarv care, let alone showing that thev bad 
willfully or intentionally injured the decedent, and a 
motion for a directed verdict having been made at the 
close of all the evidence in the case, and having been 
denied, and this motion for judgment being made with¬ 
in the time permitted by the rules, the Court could, 
and should have, set aside the verdict or judgment en¬ 
tered thereon and entered a judgment for the appel¬ 
lants. There was no conflicting proof as to the acts of 
the appellants, nor of the acts of the decedent, and con¬ 
ceding that the decedent had a reasonable time in which 
to leave the premises, after he had discharged his duty 
to his employer, the Court should not have left the 
question of reasonable time to the jury when he could 
state, as an actual fact, that he had had a reasonable 
time to leave because he had actually left, and the 
Court erred in refusing to grant appellant’s motion 
for judgment. 
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CONCLUSION. 

The record clearly shows that the appellants were 
iruiltv of no negligence whatever and that the dece- 
dent was on the private premises of the appellants in 
a place where he had no right to be and where he was 
not invited, impliedly or expressly, by the appellants, 
and, there being no evidence to support the allegations 
of the Declaration, the motion for directed verdict 
should have been granted, and upon the failure of the 
Court to direct a verdict that this error should have 
been corrected by granting the motion for judgment 
filed by the appellants within the time permitted by 
the rules, and it is respectfully submitted that the Trial 
Court erred in refusing to grant the motion for judg¬ 
ment, and that this case should be reversed, with direc¬ 
tions to the Trial Court to enter judgment for the ap¬ 
pellants, with costs. 

Cornelius II. Doherty, 
Attorney for Appellants. 
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IN THE 


?Hnttetr Court of appeals 

FOR THE DISTRICT OF COLUMBIA 


January Term, 1940. 
No. 7611. 


Annette S. Chapman and J. Barrett Carter, Trustees 
under the Will of James Edward Miller Chapman, 
Deceased, Appellants , 

v. 

Eleanor Mae Coates, Administratrix of the Estate of 
Warfield D. Coates. Deceased, Appellee. 


BRIEF OF APPELLEE. 


STATEMENT OF THE CASE. 

The statement of facts set out in the brief of appel¬ 
lants is substantially correct. A more complete state¬ 
ment of the evidence is contained in the printed tran¬ 
script and the stenographic record. Counsel for both 
appellee and appellants have reserved the right to 
refer to the stenographic record of the trial, both in 
the briefs and in the oral argument. 

Comment is made in connection with the statement 
contained in the second paragraph of “Statement of 
the Case” in appellants’ brief (P. 3) that: 

“The appellants were the operators of what is 
known as the Chapman Coal Company, and in con¬ 
nection with the Coal Company had a private ga- 
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rage in which it stored its trucks, and, in addition 
to the tracks owned hv the Coal Company, it rented 
space to the J. B. Kendall Company sufficient for 
three trucks to be parked.” 


There was no evidence that the appellants" garage was 
a “private” garage. As a matter of fact, there was 
evidence that the Beacon Sign Company also rented 
garage space and an office from the appellants. 

A brief statement of the case, from appellee's point 
bf view, is that the deceased, Warfield 1). Coates, was 
employed by the J. B. Kendall Company as a helper 
bn one of its trucks: that the Kendall Company had 
for a long time rented storage space in the appellants* 
garage: that the helpers on the trucks were under 
orders to accompany the trucks to the garage; that tin* 
trucks were usually parked in the garage between 4:30 
and 5 P. M. each day; that on the day in question tin* 
truck on which Coates was employed arrived “about ~> 
o'clock” and the accident occurred “about 5 o’clock”. 
The witness William A. Collis, for the appellants, 
testified that the doorway through which the appel¬ 
lants' truck backed was lG 1 ,!* or 17 feet wide, that there 


was a space on either side of the door between the 
door and parked trucks of probably two or three foot: 
that the coal truck of the appellants was 8 feet G inches 
wide. This being true, it follows that there must have 
been a clearance space of about six or seven feet on 
either side of the backing truck. Appellants’ witness 
TIall, the driver of the backing truck, testified that 
because of the load of coal on the truck he could not 
see in the backward direction; that he could only see 
on the left side of his truck by leaning out of the cab. 
Both Hall and Collis testified that Collis was standing 
in front of the backing truck and to the left side, and 


3 


that Collis was directing or guiding the truck, which 
was backing, from its left side only, which was the 
side on which the driver, Hall, had a clear vision. 
Neither the driver, Hall, nor Oollis, could or did look 
or see to the right rear of the backing truck, which was 
the side on which the Kendall trucks were parked, to¬ 
ward which the appellants* truck was backing, and 
behind and near which Kendall trucks the decedent 
and others were standing. It follows that neither 
Collis nor Hall, nor any other employee of the ap¬ 
pellants was mindful of the direction of the backing 
truck from the right side, and took absolutely no 
precaution to avoid striking or colliding with per¬ 
sons or trucks on the right side and to the rear of 
the backing truck. This in itself is sufficient evidence 
of active negligence. Collis testified that he looked 
into the garage before the truck started backing and 
saw no one. There is no conflict in the evidence 
that not only was Coates in the garage, but also were 
the several other truck drivers and helpers, all grouped 
about and between the Kendall trucks. Furthermore, 
if the appellants* contention is correct that these 
drivers and helpers were standing around telling jokes, 
they should have been both heard and seen by Collis 
when he made his inspection before permitting the 
truck to back into the garage. There were some slight 
differences in the testimony as to the time of the ar¬ 
rival of the truck on which Coates was employed, and 
with respect to the length of time Coates remained in 
the garage with the other drivers and helpers. There 

was testimony to the effect that when the Coates truck 
• 

arrived at the garage, Coates walked out of the door 
and to the corner of the alley a few feet away to a 
store where he purchased a bottle of “Seven-Up”, and 
that this was done between the time his truck arrived 
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at the garage and before the arrival of the third Ken¬ 
dall truck and that Coates was gone only three or four 
minutes and when he came back all the drivers and 
helpers rested there for a few minutes before leaving 
to go home. While so resting, the truck of the appel¬ 
lants, carelessly backing into the garage, with a heavy 
load of coal, collided with the parked truck of the 
Kendall Company with such force as to cause it to be 
forced back, in spite of set brakes, against another 
Kendall truck, crushing Coates between the two. It 
may be significant, in this connection, to point out that 
the testimony of witnesses for the appellants was that 
it was customary to back the large loaded trucks into 
the garage, although it was impossible for the driver 
to have a clear vision to the rear, while they always 
ran the small trucks in forward, although a clear vision 
could be had if the small ones were run in backwards. 

I SUMMARY OF ARGUMENT. 

1. The question of negligence on the part of appel¬ 
lants was properly submitted to the jury, was ade¬ 
quately supported by the evidence, and the finding of 
the jury on the facts cannot be reviewed. 

2. The evidence on behalf of appellee disclosed that 
appellants’ truck was being operated backward in a 
careless and negligent manner; that the decedent was 
lawfully upon the premises as an invitee; that the 
presence of the decedent was known to the employees 
of appellants, or should have been known by the exer¬ 
cise of ordinary care, and the court properly submitted 
the case to the jury. 

3. The cases cited in appellants’ brief are not ap¬ 
plicable to the facts and circumstances in this case. 
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ARGUMENT. 


1. The verdict of the jury in this case is in accordance 
with the law, is supported by all the evidence, and 
should be permitted to stand. The Court com¬ 
mitted no error in denying appellants’ motion for 
a directed verdict, nor in denying the motion to 
set aside the verdict and enter judgment for ap¬ 
pellants. 


There can be no dispute from the evidence that the 
decedent was employed as a helper on one of the trucks 
belonging to the Kendall Company, which Company 
rented space in the garage of the appellants for the 
parking of trucks. There is also evidence that other 
parking space in the garage was rented. There is no 
dispute that the duties of the decedent required him 
to accompany the truck on which he was employed to 
the appellants' garage, where it was parked for the 
night. The relationship of the parties was of a busi¬ 
ness nature, of mutual interest and benefit to tin* 
parties. Tin* court properly instructed the jury that 
the decedent was entitled to a reasonable time within 
which to make his departure from the garage after 
having arrived with the truck. There were some slight 
differences in the testimony as to the time of tin* 
truck's arrival and with respect to the length of time 
Coates remained in the garage with the other helpers 
and drivers, although there was no evidence that the 
decedent or the others had remained there for an 
unreasonable time after finishing their work. The 
evidence as to the negligence of the employees of ap¬ 
pellants was convincing, undisputed and clearly es¬ 
tablishes the failure to exercise even ordinary care. 
In truth, the evidence is that the active negligence on 
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the part of the appellants’ employees was of such 
character as to support a finding of wanton and gross 
negligence and carelessness. The decedent, Coates, 
was not injured by any obvious or foreseen perils or 
dangers or misconduct on his part, nor because of any 
defects in the promises or unsafe or dangerous con¬ 
ditions existing there. If the employees of appellant 
had exercised even ordinary care, the injury could not 
have occurred. The place of the injury was the inside 
of a garage, in which many trucks of the appellants 
and trucks of others were stored or parked. The time 
of the happening of the injury was at the close of the 

daw when there would necessarily be movement of 
• • 

trucks and drivers and helpers in and out of the ga¬ 
t-age. There was conclusive evidence that the doorway 
space provided for the trucks to enter was adequate, 
and that the clearance area in the passageway between 
the parked trucks on either side of the garage was 
ample for the passage of even the large truck in ques¬ 
tion. There was evidence that the various truck 
drivers and helpers were usually present in the garage 
at about the time the incident here involved occurred, 
and that although the appellants’ witness C’ollis looked 
into the garage, which he testified was well lighted, 
before he directed the backing truck, he saw no one. 
This in the face of uncontradicted testimony that there 
were four or five drivers and helpers grouped near the 
Kendall trucks. The backing truck was a large, heavy 
truck, and had a heavy load of coal aboard; that the 
driver could not see to the rear of the truck in the 
direction he was backing, and that the appellants" 
employee, Collis, was directing the backward move¬ 
ment of the truck from its front and left side, which 
was the only side upon which the truck driver did have 
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dear vision. Even if it be conceded that this employee 
of appellant was exercising some care in assisting with 
the backward movement and directing of the truck, his 
action was of no benefit to the truck driver, and the 
manner of performance of Collis’ assistance was in 
itself negligent and lacking in usual and ordinary and 
reasonable care. The weight of the testimony was that 
the backing truck collided with one of the parked Ken¬ 
dall trucks with such force that it caused the Kendall 
truck to be forced backward five or six feet, skidding 
the wheels against set brakes, and causing it to be 
jammed into the truck behind it, crushing the decedent 
between the two and injuring him so seriously that he 
died about three days later. The decedent was in such 
a position between the two trucks which were forced 
together that it was impossible for him to escape after 
the danger became apparent and after the coal truck 
had collided. As a matter of fact, the decedent was 
using more than ordinary care himself at the time, 
since he was in a position safely out of and away from 
the path of any moving vehicles, and being in a place 
where, but for the negligence of appellants' employees 
he could not have received any injury. It certainly 
could not be anticipated by him that appellants’ em¬ 
ployees would so conduct the movement of their truck 
as to cause it to strike a parked truck, with brakes set, 
and force it to crush his person. If he had been 
standing or sitting out in the passageway or path of 
moving trucks, and saw or should have seen or heard, 
by himself or through warnings of others that a truck 
was approaching him, and then failed to remove him¬ 
self from a position of obvious and known danger, 
there might be then some reason to say that he was 
contributorily negligent, but that was not the case. 
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\Yashiugtou Rg. <0 Electric Co. v. Peng. 47 App. 
1). C. 90. 

Action to recover damages for injuries received by 
the plaintiff by the breaking of a pane of glass in the 
rear of the car of defendant in which plaintiff was a 
passenger, by young men who were on the rear plat¬ 
form engaged in boisterous play. The court held that 
the jury was justified in finding that the result might 
reasonably have been anticipated by the employees of 
the defendant. It was urged that the evidence was in¬ 
sufficient to support the verdict. The court stated: 

“It is the duty of the employees of the carrier 
to exercise great care and vigilance in preserving 
order that one person may not be subject to vio¬ 
lence or insult from other passengers; and that 
the carrier is liable for injury sustained by a pas¬ 
senger at the hands of a fellow passenger where, 
through its agents or employees, it knows or has 
opportunity to know of the threatened injury, or 
might rcasonahlg hare anticipated the happening 
of such an injury. and fails to take proper pre¬ 
cautions or to use proper means to prevent it." 

Pauckncr v. Waken, 231 Ill. 276, 83 X. E. 202. 

This was a case where the plaintiff, an employee of 
a firm which stored goods in the defendant's ware¬ 
house, was injured in the warehouse while searching 
for the place where his employer's goods were stored. 
The court held that the owners of the warehouse were 
liable, and that the plaintiff was an invitee, although 
at the time of the injury he was not in the part of the 
warehouse where his employer's goods were stored. 

In the case of Sage v. Creech Coal Com pang, 194 Ky. 
41b, 240 S. AY. 42, the Court stated as follows: 

“Another familiar class of eases coming within 
the exception to the general rule of the right due 
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to a licensee and trespasser are those where the 
duty of look-out, etc., is imposed on railway com¬ 
panies in the operation of their trains, a duty they 
do not owe to trespassers. It is undoubtedly true 
and reason dictates that the owner owes a licensee 
a duty he does not owe a trespasser of anticipating 
his presence whenever he undertakes to revoke 
the license or interferes with its exercise, and that 
this duty forbids him (the defendant) to do any 
positive act to or on his promises that unduly in¬ 
creases the hazard and which he ought to antici¬ 
pate may cause injury to his licensee, without giv¬ 
ing him notice or taking reasonable precautions 
to prevent his injury. Whether you call the ex¬ 
posure of the licensee to such unexpected and sud¬ 
den peril, ‘active negligence’ or ‘willful or wanton 
negligence’ is unimportant, for the two rules agree 
in holding the owner liable to the licensee for 
injuries thus inflicted, the only difference being 
that one calls it active negligence while the other 
calls it willful or wanton negligence.” 

Corrigan v. Union Sugar Refining Company . 98 
Mass. 577. 

In this case it appeared that the plaintiff had occa¬ 
sion to go through a passageway adjoining the defen¬ 
dant's refinery, over a portion of which way six feet 
wide between two buildings used by the defendant they 
had constructed a roof; it was the defendant’s habit to 
supply ale to their workmen in the refinery, who were 
accustomed to throw the empty ale kegs out of a win¬ 
dow down upon this roof from which from time to time 
they were taken away. Just as the plaintiff, in going 
through the passageway, emerged from under the roof 
such a keg was thrown bv one of the workmen so care- 
lesslv that it fell off the roof and struck the plaintiff 
on the head injuring him. The court stated: 
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‘•The material question is whether the keg fell 
upon tin* plaintiff's head by reason of the negli¬ 
gence of the defendant’s servants. If it did then, 
whether this was a public or a private way, and 
whether tlie plaintiff was passing over it in tile 
exercise of a public right or upon an expressed or 
implied invitation or inducement of the defendant, 
or by their mere permission, he was rightfully 
' there and may maintain this action. 

“ Kven if he was there under a permission which 
they might at any time revoke and under circum¬ 
stances which would not make them responsible 
for any difficulty in the existing condition of tile 
wav, tliev were still liable for anv negligent act 
of themselves or their servants which increased 
the danger of inflictini» - injury upon him.’’ 

Briffman v. Fiskc-Cartcr Coal Company, 19:2 X. C\ 
791. 

In response to an invitation of the superintendent of 
the defendant company, the plaintiff drove his auto¬ 
mobile to and upon the defendant’s premises, with his 
wife and son in the car. The plaintiff parked his car 
on the defendant’s roadway on the part of its prop¬ 
erty where employees always parked, and his wife and 
Son remained in the car while he went in search of the 
superintendent. While the car was so parked, a truck 
belongni? to the defendant came backing back toward 
the car. The wife stated that she threw up her hands 
and yelled but the backing truck collided with the car 
hud caused serious injury to tin* plaintiff’s wife. The 
court affirmed a judgment for the plaintiff, and used 
the following language: 

“In authoritative decisions of this and other 
jurisdictions the degree of care to be exercised by 
the owner of premises to a person going upon the 
premises depends in the last analysis upon the 


11 


attendant facts and circumstances. Thus the mea¬ 
sure of care due by an owner of premises varies 
with respect to whether the person upon the 
premises is a trespasser, a bare permissive li¬ 
censee, merely for his own convenience, pleasure 
or curiosity, or upon the premises by virtue of 
some invitation or inducement from the owner, 
either express or implied. The general rule is 
that a trespasser or a permissive or bare licensee 
upon the property of another cannot recover for 
defects, obstacles or pit-falls upon the premises 
unless the injury shall result from willful or wan¬ 
ton negligence. The strict rule exempting the 
owner of premises from liability to a licensee is 
ordinarily applied when the negligence of the 
owner is passive. If the owner, while the licensee 
is upon the premises in the exercise of due care, 
is affirmatively and actively negligent in the man¬ 
agement of his property or business, as a result of 
which the licensee is subject to increased hazard 
and danger, the owner will be liable for injuries 
sustained as a result of such active and affirmative 
negligence.” 


The court cites the following language from the 
opinion in the case of Reardon v. Thompson , 149 Mass. 
2()7, by Justice Holmes: 

“Xo doubt a bare licensee has some rights. The 
land-owner cannot shoot him. It has been held 
that an owner would be liable for negligently 
bringing force to bear upon the licensee's person, 
as by running him down without proper warning." 

The court further states: 

“So, applying the established rules of liability 
to the facts of this case, even if the plaintiff was 
a trespasser or permissive licensee, as contended 
by the defendant, she was not injured as a result 
of existing conditions upon the premises or as a 
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result of the passive negligence or omission but 
she was injured by the actual negligence of the 
defendant in backing upon the car in which she 
was sitting a loaded truck without notice or warn- 
1 ing, and while she was at a place which the de¬ 
fendant had designated as a parking place."’ 

Milauskis v. Terminal Railroad Association. 286 Ill. 
547, 122 X. E. 78. 

This case is cited in appellant’s brief (P. 15), as 
sustaining propositions of law taken from Cooley on 
Torts, 4th Ed. Sec. 440. The facts in that case were 
these. The defendant owned and controlled a number 
of railway tracks in East St. Louis. One track led 
Across St. Clair Avo.. a little north of Kohakia Creek. 
Defendant’s yards were south of the Creek, the track 
being on the side of the yards. The plaintiff was an 
employee of the Armour Car Lines, which owned an 
ice plant south of St. Clair Avenue near the tracks 
of the defendant. The Armour Company office was 
located near the track about one-half mile north of the 
ice plant. The ice plant was surrounded by the tracks 
of the defendant, and there was no public way for the 
employees of the Armour Company to reach the ice 
plant from the street except by passing over defen¬ 
dant’s property. There was a beaten path about four 
feet wide on the west side of the track and the em¬ 
ployees of the ice plant usually crossed defendant's 
tracks and went along this path. The plaintiff on that 
day in question was going from the ice plant to the 
Armour office to cash his pay check, and was proceed¬ 
ing along the said path. He was struck from behind 
by one of defendant’s trains and badly injured. 

1 The defendant contended that the plaintiff was a 
mere licensee and therefore the defendant owed him 
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no other dutv than to refrain from willfullv or wan- 
• •• 

tonly injuring- him, that he was there by a limited per¬ 
mission at most, and the duty was the same as to a 
trespasser. In its opinion, the court stated: 

“From this record it is perfectly plain that the 
work in which plaintiff was engaged was one in 
which defendant was interested. He was assist¬ 
ing in icing- cars which were switched to the icing- 
plant and taking the ice from the cars that were 
switched there by defendant. The work in which 
he was engaged was not only of mutual interest 
to the plaintiff and his employer, but related to a 
business in which the defendant was likewise in¬ 
terested. * * * As the plaintiff was on the premises 

bv invitation the defendant owed him a dutv to 
• • 

use reasonable care, and the evidence was that it 
absolutely failed and neglected so to do, and con¬ 
sequently it is liable for the injury to him as al¬ 
leged in the declaration. 

“This court has consistently held in numerous 
decisions that it was not the province of this court 
to determine or pass upon questions of fact, fur¬ 
ther than to ascertain whether or not there was 
in the record evidence fairly tending to prove the 
facts alleged in the declaration; that the weight to 
be given the evidence must be submitted to the 
jury, and when their finding of fact has been ap¬ 
proved by the trial and appellate courts, no ques¬ 
tion of fact can be raised here. There can be no 
question from the record that there is evidence 
found therein which fairly tends to support plain¬ 
tiff's cause of action on the questions of fact, and 
therefore the evidence as to these facts cannot be 
rejected.” 

Ilerobl v. Matthews. 39 Cal. App. 4S9, 179 Pae. 414. 

The wife of an employee of the defendant went to 
the defendant's premises to see her husband. An 
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employee, directed to use an elevator to take her to an 
upper floor where her husband was working, raised a 
irate in the elevator shaft, reached inside and pulled a 
cable to lower the elevator which was at a floor above, 
lie did not tell her that the elevator was not at the 
floor level where they were standing. As he reached 
for the cable she stepped past him and fell to the base¬ 
ment. In reversing a directed verdict for the defen¬ 
dant, the court said: 

“We readily concede that a mere licensee can¬ 
not recover where the injuries are caused solely 
by reason of the unsafe condition of the premises 
and without any active or overt act of negligence 
committed against him by the occupant or owner 
of the premises. That rule, however, does not 
apply to a case where the licensee is upon the 
premises of defendant and is injured by an overt 
act of negligence committed against him by the 
defendant. Where injury results from such an 
act the licensor is responsible.” 

i In Restatement of Torts, Yol. 2, Oh. 13, Sec. 346 is 
found the following statement: 

“A possessor of land is subject to liability to 

others who are privileged to enter for a public or 

private purpose, irrespective of his consent, for 

bodilv harm there caused to them bv his failure, 

after he knows or from facts within his knowledge 

should know of their presence on the land, to 

conduct his activities thereon with reasonable care 

for their safetv.” 

* 

Ohm v. Miller, 31 Ohio App. 446, 167 X. E. 4S2. 

In this case there was evidence that the driver of a 
truck requested the plaintiff, who had been riding at 
the driver's request on the defendant’s truck, to get 
out and guide him into a garage, there being an ob- 
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struction to the roar window of the truck. The plain¬ 
tiff did as requested and was struck and injured by the 
truck as it backed into the garage. The court held 
for the plaintiff and stated that the question of negli¬ 
gence was properly submitted to the jury; that the 
driver was required to use the care an ordinarily pru¬ 
dent person would exercise in like circumstances, and 
whether conduct in a id veil set of circumstances meas¬ 
ures up to this is a question for the jury. 

Lourjj v. Laramie Auto Co., 255 Pac. 350, 53 A. L. T?. 
73 (Wyoming). 

Plaintiff accompanied the owner of a car to a garage 
to have the owner's car repaired. The owner left the 
plaintiff at the garage and told him to take the car to 
a designated place when the work was finished. After 
the tire had been patched and placed back on the wheel, 
plaintiff stooped down to examine the rim to see if it 
had been placed on properly, and while doing so the 
tire blew off the rim and the rim struck plaintiff in 
the face. The defense was contributory negligence 
and that plaintiff was but a mere licensee and defen¬ 
dant owed no duty except not to willfully or intention¬ 
ally injure him. The court held that one who accom¬ 
panies the owner of an automobile to a garage to have 
a tire changed and is left by the owner in charge of the 
car with instructions to pay the bill and take the car 
to a specified place, is an invitee in the garage and not 
a mere licensee. The court also held that the issue of 
negligence or contributory negligence is ordinarily 
one to be determined by the jury, and the rule applies 
where the testimony is undisputed, if different minds 
may fairly arrive at different conclusions, and where 
the inferences from all the facts are not so certain that 
all reasonable men in the exercise of fair and impartial 
judgment must agree on them. 
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2. Contentions of appellant unsound. 

The principal contentions of counsel for the appel¬ 
lants are: 

1. That although Coates was an invitee and was 
lawfully upon the premises at the time he arrived 
with the truck, he acquired the status of a tres¬ 
passer when he did not immediately and forthwith 
leave the premises. 

2. That although Coates was an invitee when 
he arrived at the garage with the truck, he there¬ 
after became a trespasser by reason of the fact 
that he left the premises for a space of from two 
to five minutes to obtain a soft drink which he 
brought back to the garage with him to consume 
while resting or waiting before going home. 

1 3. That the appellants, therefore, owed to Coates 

the mere dutv not to willfullv or intentionallv 
« • * 

cause him injury. 

In order to support the first contention it would be 
necessary for the trial court to have found as a matter 
of law what was a reasonable time for Coates to leave 
the premises. In view of the testimony as to this 
point, it would be beyond the province of the court to 
decide such a question of fact as a matter of law. lie 
correctly left it to the jury. With respect to the second 
contention, there was testimonv indicating that when 
Coates arrived at the garage the third truck of the 
Kendall Company had not yet arrived and that Coates, 
while waiting for the arrival of that truck, walked 
across the alley and purchased a bottle of soft drink 
and brought it back to the garage; that he was gone 
only from two to five minutes, and that he had con- 



simied only part of the drink when the accident oc¬ 
curred. These facts indicate not only that Coates had 
not departed with the intention of going home and 
then suddenly changed his mind and returned, but 
also that he could not have been in the garage for anv 
unreasonable time. There was nothing in the evidence 
which would even tend to indicate that the status of 
Coates was anvthing other than that of an invitee 
upon the appellants’ premises, and there is no cir¬ 
cumstance which could have altered that status be¬ 
tween the time of his arrival at the garage and the 
time of his injury. 

Moreover, if it could be considered that at the time 
of the injury Coates was a mere licensee, the cases 
which construe and interpret the law as to the duty of 
owners of property toward such licensees support a 
verdict for the plaintiff under such a set of facts as is 
found in this case. 

See: 

Pauckner v. I Vakni. supra; 

Sapc- v. Creech Coal Co .. supra; 

Carripau v. Vniau Sapor Refiniap Co., supra; 

l> rip man v. Fiskc-Cartcr Coal Co., supra; 

Ilerold v. J latlhcics, supra. 

3. Trial court’s instruction as to status of decedent 

correct and fair. 

There was no evidence tending to establish any di¬ 
rect rule or requirement as to the use of the appel¬ 
lants’ garage by the decedent or other employees of 
persons who rented space there for the parking or 
storage of trucks. There was no evidence that the de¬ 
cedent was violating any instructions or rule or under¬ 
standing in remaining in the garage a few minutes be- 
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fore leaving for his home. There was no evidence tend¬ 
ing to indicate that the decedent had no lawful right 
to be upon the premises at the time he was injured, 
or that he was in a part of the premises where he had 
no right to be; or that he might not have remained for 
even a longer period of time than he did remain with¬ 
out creating a change in his status as an invitee, or 
that lie might not have been present in the garage at 
am* other time or times of the dav or night without 
creating any other relationship between himself and 
appellants than that of invitee. He might have re¬ 
mained to talk with the other Kendall truck drivers re¬ 
garding their work, or repairs to the trucks, but until 
it is shown that lie had no lawful right to be there at 
tlie time of the injury caused by appellants’ negligence, 
then it cannot be argued that his status was other than 
that of an invitee. 

The circumstances as to that status certainlv would 
not tend to support a finding of law that Coates was a 
trespasser or mere licensee. It is respectfully sub¬ 
mitted that the trial judge would have been justified, 
on the facts, to instruct the jury as a matter of law that 
Coates was an invitee at the time of the injury, but 
the judge did not even go that far; he gave the appel¬ 
lants the benefit of permitting the jury to find as a 
fact whether Coates had exceeded the invitation or 
whether his status had changed. The court instructed 
the jury that when Coates came in with the truck he 
was an invitee, which must be admitted as correct, and 
it was for the jury to decide whether Coates exceeded 
his invitation: that if the jury found that Coates was 
an invitee at the time of the injury, then the appellants 

owed him the dutv to use reasonable and ordinarv care 

• % 

to avoid injuring him, but that if the jury found Coates 
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to be a trespasser at the time of the injury, then they 
must find the appellants guilty of wanton or willful 
negligence in order to find for the plaintiff. The trial 
court's instructions were full and complete and cor¬ 
rectly stated the law as applied to the pleadings and 
the evidence. The case was fairly tried by the jury 
and trial court and the verdict and judgment should 
be permitted to stand. 


4. Cases cited by appellants not applicable. 

Counsel for the appellants has not cited a single 
case which sustains his theorv of the law controlling a 
set of circumstances such as is involved in this case. 
The cases cited in appellants’ brief pertain to the 
duty owed by the owner of property to licensees and 
trespassers, where no dispute exists as to the status 
of such persons, and to cases where invitees are injured 
by falling or by accidents occurring while the invitees 
were on portions of the promises where they were not 
invited or permitted to be, and were themselves guilty 
of negligence. 


Tobin v. Piimsyluania Railroad, 10U F. (2d) 435, 69 
App. 1). C. 262. 

In this case Mrs. Tobin sued the Railroad to recover 

for injuries suffered by stepping into a space between 

the station platform and the platform on a car on a 

train operated by defendant. The trial court directed 

a verdict for the defendant, which was reversed bv the 

• 

Court of Appeals. This was a case involving the 
standard of care applicable in a case arising out of 
alleged negligence of railroad companies and other 
common carriers. The only question in the case was 
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whether or not the railroad had observed the high de¬ 
gree of care and diligence required of carriers. There 
was no evidence of negligence on the part of the rail¬ 
road, except whether the size of the space between the 
station platform and the car was such as to constitute 
negligence on the part of the railroad. The court held 
this to be a question upon which reasonable men could 
differ, and decided that the question was one which 
should have gone to the jury. The opinion does con¬ 
tain the statement that “a mere scintilla of evidence is 
not sufficient,” but also states that 


“the evidence must be construed most favorably 
to the plaintiff, and to this end he is entitled to the 


full effect of every legitimate inference therefrom; 


if upon the evidence so considered reasonable men 
might differ, the case should go to the jury.” 


1 The court found that there were various elements 
existing in combination from which a jury of reason¬ 
able men could probably have found that the Railroad 
was negligent in that it failed to measure up to the 
standard of care required of it. 


Brattan v. Wimsatt, 54 App. I). C. 374, 298 Fed. 833. 


The plaintiff, an infant of V2Y> years of age, while 
playing, attempted to climb to the top of a pile of lum¬ 
ber in the defendant's lumber vard. A number of 


boards were displaced and fell on the plaintiff, causing 
serious injury. There was no evidence that the lumber 
was negligently piled, or that the piles were dangerous 
to passers-by on the street, or to those who had a right 
to be in the yard, or even to trespassers, provided the 
piles were used for the purpose for which they were 
made. Various children testified that they frequently 
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used the lumber yard as a playground after school, and 
the plaintiff admitted that she realized it was danger¬ 
ous and that she tried to be careful. The plaintiff at¬ 
tempted to put the ease under the attractive nuisance 
theory, which the court rejected. The court also re¬ 
jected the proposition that an invitation to enter may 
be implied from frequent entrance and use, and held 
that the greatest implication is a bare permission, 
which establishes no higher relation than that of mere 
licensee and licensor. The case simply holds that the 
children were licensees and that the defendant owed 
them no duty except that of not exposing them to hid¬ 
den dangers or other perils which could not be avoided 
by exercising the care which existing and apparent 
conditions demanded. The court affirmed the directed 
verdict below. Considering all of the court's opinion 
in that case, it could be said that if the plaintiff, a 
licensee, had been injured under circumstances similar 
to those in the instant case, the court would have 
reached a verdict favoring the plaintiff on the ground 
that the defendant had failed to exercise the proper 
care which existing and apparent conditions demanded 
to protect such a licensee from perils. 


Ryersov v. Bathgate, 07 X. J. Law 337, 51 Atl. 708. 

This was a suit by a woman G1 years old against the 
proprietors of a meat shop. The defendants had sug¬ 
gested that the plaintiff bring her cat to them. The 
cat jumped out of her arms and ran home and one of 
the defendants told the plaintiff to bring it over later. 
The plaintiff again carried the cat to the defendants’ 
store, and told one of the defendants that he must put 
the cat in a closet. The defendant walked to one end of 
the room, opened a door and said “Put her in here.” 


The plaint ill supposed it to be a closet, and as the de¬ 
fendant opened the door the plaintiff stooped to put 
the cat down and fell into an opening on the other side 
of the door which led to a Might of stairs to the cellar. 
The court staled that it was incumbent upon the plain¬ 
tiff to show, not only that entry upon the premises was 
by invitation of the owner, but also that at the time 
the injury was received she was in that part of the 
premises into which she was invited to enter and was 
using them in a manner authorized by the invitation, 
express or implied; that she was injured because she 
inferred that the doorway led to a closet and thereupon 
attempted to enter without taking an observation her¬ 
self or making further inquiry. There was no evidence 
that the defendant indicated the door led to a closet. 
The court went so far as to hold that the plaintiff was 
negligent in attemping to enter the opening with the 
cat, because it would have been difficult for her to make 
her exit without permitting the cat to escape. 

Cvicart v. Meeks. Ill S. W. (2d) 1105, 131 Tex. 3G. 

Meeks made a contract with the defendant Hotel to 
make repairs to its building, and made arrangements 
under sub-contract with a third party to remove all 
debris and rubbish. Cowart was assisting the third 
party in removing rubbish. Cowart placed his truck 
'near the building and climbed to the top of the first 
story, on the (ire escape, when a part of the wall and 
the fire escape collapsed, injury Cowart. Judgment 
was given for Cowart against Meeks, and the case was 
dismissed as to the Hotel Company. The court found 
there was no contractual relationship between Cowart 
and Meeks, and in deciding the question as to the de- 
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grec of duty due by the owner of premises to an invitee 
and to a licensee, the court cited the case of Cruise v. 
Houston Iiy., 233 !5. W. 623, as follows: 

“The only difficulty in the application of the 
rule is to determine from the facts of a particular 
case whether the person injured upon the premises 
of another was an invitee or was merely a licensee. 
In determining this question the general test is 
whether the injured person at the time of the in¬ 
jury, had present business relations with the 
owner of the premises which would render his 
presence of mutual aid to both, or whether his 
presence on the premises was for his own conveni¬ 
ence, or on business with others than the owner of 
the premises.” 

The plaintiff, being at most a licensee when he left his 
work upon the ground and went upon the lire escape, 
took the premises as he found them, together with the 
attendant dangers, and neither defendant owed him 
auv other dutv than to use ordinarv care not to wrong- 
fully injure him. 

Garin v. O'Connor, 99 X. ,J. Law 162, 122 At. 843. 

This case involves a suit for damages for the fatal 

injury of a seven year old boy by the fall of a clothes 

pole in the back yard of defendant's house. The fam- 

ilv of the bov were tenants of the ground door. The 

boy was swinging on the line, which caused the rope 

and the pole to fall. The court held that there was no 

dutv on the defendant to maintain a clothes line that 
* 

would not break or fall with the weight of a boy play¬ 
ing upon it. A non-suit was granted. 
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Wright v. General Ceramics Com pang, 120 X. J. Law 
:vs y 197 Atl. 899. 

This case involved injuries to a sub-contractor upon 
a building. When the sub-contractor went to the build¬ 
ing lie asked no questions of anyone, but in trying to 
find a way to get on the roof, walked into the old build¬ 
ing, which was adjacent to the new building, and 
walked up a flight of stairs. When he reached the 
second lloor he found a door, opened it, took a step 
and fell down an elevator shaft. The Court reversed a 
judgment in favor of the plaintiff, principally on the 
ground of erroneous instructions. The Court held that 
an instruction to the effect that if the jury find from 
the evidence that the plaintiff was a licensee their ver¬ 
dict must be for the defendant, unless they find that the 
defendant wilfully and maliciously caused the injury, 
was correct. However, the Court stated that the judge 
was in error when he followed that instruction with 
his own observation that the plaintiff was an invitee. 
In other words, in effect the Court held it would have 
been proper for the judge to submit to the jury the 
question as to whether the plaintiff was an invitee or a 
licensee or whether he»had exceeded the limits of the 
invitation. 

Evans v. Carter Coal Com pang, 5 S. E. (2d) 117. 

The plaintiff was injured while standing on top of a 
string of loaded railroad cars, lie was on the cars for 
the purpose of repairing a radio aerial which was 
strung from a tree at his house near the track of de¬ 
fendant to a tree beyond and above the track. The 
plaintiff was an employee of the defendant and lived 
in one of its houses. He contended that because he and 
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his neighbors crossed the tracks dailv to obtain water, 
his use of the cars standing on the tracks was but a 
variation of permissive use. The court held there was 
no indication in the case inviting or inducing the em¬ 
ployee to use the tracks. There was no negligence 
shown, and there was no legal duty owed by the defen¬ 
dant to the plaintiff. Even if the plaintiff was a licen¬ 
see, by reason of crossing the tracks to obtain water, 
he had exceeded the scope of the license when he 
climbed on to]) of the railroad cars. 

Brett v. Century Petroleums, 302 Ill. App. 99, 23 
X. E. (2d) 359. 

Plaintiff, a patron of defendant's gas and oil service 
station, while walking on the defendant's premises, 
fell into a greasing pit. The defendant pleaded con¬ 
tributory negligence, denied negligence on its part, and 
set up that the plaintiff was a mere licensee and the 
onlv obligation of the defendant was not to wilfullv 
injure her. The court held that contributory negli¬ 
gence was always a question for the jury, and decided 
for the defendant on the ground that the plaintiff's 
injury resulted from her own gross negligence. 

Amblo Ad mux. v. Vermont Associated Petroleum 
Cory., 101 Yt. 448, 141 Atl. 460. 

The plaintiff's intestate was injured by falling into 
a greasing pit of a service station. The court found 
that the injured person was a trespasser, and that 
there was no invitation express or implied, from the 
defendant to him. lie was not even a patron of the de¬ 
fendant's station. The defendant was guilty of no 
negligence and owed no duty of care to the person 
injured. 



In tile ease of Flatlcy v. Acme (forage, IDG Iowa S2, 
! 1D4 X. \V. ISO, cited on page 17 of appellants' brief, a 
woman was injured by falling over a guard rail near 
the entrance of a garage while she was in the act of 
entering the garage in pursuit of her child. The plain¬ 
tiff and her husband had previously entered the ga¬ 
rage on a social visit, and the plaintiff had left the 
! garage and was on the street waiting for her husband, 
when her child ran back into the garage. Under the 
most favorable construction of the facts, the plaintiff 
in that case could not have been an invitee because she 
had no business with the garage owner, and not any 
lawful right to be upon the premises except, at most, as 
i a mere licensee. The only act of negligence charged 
was in maintaining an iron rail near the driveway of 
the garage entrance. The court held that the main¬ 
tenance of such a guard rail did not constitute action¬ 
able negligence and that therefore there was no lia- 
! bility on the part of the garage owner for the injuries 
l received by the plaintiff. The court did not find that 
i the plaintiff was an invitee at any time, but did hold 
that at the time of the injury she was a licensee. 

Corder v. Lam-. 18 Tenn. App. 51, 72 S. W. (2d) 570. 

Plaintiff wn> injured in a garage while standing 
around waiting for his car to be repaired. There was 
no negligence shown in the manner of operating the 
car which struck plaintiff, and there was no evidence 
that the defendant had warned plaintiff before start¬ 
ing to back the car. The court held that at the time 
i of the injury and at the place where plaintiff was stand¬ 
ing he was not an invitee. 

“It is only at those parts of the premises where 
the person invited is expected to be that the owner 
owes to the invitee the duty of exercising ordinary 
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care and prudence toward him under the circum¬ 
stances. Certainlv it could not reasonably he con- 

» • 

eluded that the plaintiff was even impliedly in¬ 
vited to stand at the end of the incline facing the 
other wav from his car on the rack, when he must 
have reasonably apprehended that his car was 
about to be moved down the incline toward him.” 


The court further found that even if defendant was 
negligent the undisputed evidence showed that plain¬ 
tiff was also negligent equally proximate as a cause 
of the injury. 


Thai hi mcr v. Casci. 160 Ya. 439, 168 S. E. 433. 


The plaintiff was injured in a department store by 
falling into a ventilator shaft when she opened a door 
which she thought led to the basement. Plaintiff failed 
to take the course or to go where she was directed, 
and was in a part of the store not intended for cus¬ 
tomers, and hence was a bare licensee. There was no 
negligence on the part of the store. 

Walker v. Potomac Ry. Co., 105 Va. 2*26, 53 S. E. 113. 

Plaintiff's intestate, a minor, was injured while 
playing, as a trespasser, upon a turntable left upon 
defendant's premises, unfenced and unfastened. 
Plaintiff sought to bring the suit under the so-called 
“Turntable Cases,” theory. The court rejected the 
theory in this case and refused to follow the so-called 
“constructive invitation to children” doctrine. 



5. Appellants’ point that the Court erred in denying 
appellants’ instructions one, two and three is not 
well taken. 

Appellants- instruction Xo. 1 is an instruction for a 
directed verdict on the ground of failure to show neg¬ 
ligence. An examination of the facts and the evidence 
will clearly disclose that the Court properly submitted 
the question of negligence to the jury. 

Appellants’ instructions two and three, in so far as 
they relate to the facts, evidence and the law in this 
case were properly and adequately included in the gen¬ 
eral charge of the Court to the jury in submitting the 
case to thojr consideration. 

CONCLUSION. 

i The record clearly shows that the decedent was law¬ 
fully upon the premises of the appellant as an invitee, 
that his death was caused by injuries received as a 
result of the negligence of employees of appellants, in 
violation of duty owed by the appellants to the dece¬ 
dent; that the trial court properly submitted the case 
to the jury upon all the issues as framed by the plead¬ 
ings and the testimony, including questions of negli¬ 
gence and duties, properly refused to direct a verdict 
for the appellants, and properly denied appellants’ 
Motion to set aside the verdict and enter judgment for 
the appellants. 

James R. Murphy, 

Laxsdale G. Sasscer, 
Attorneys for Appellee. 







